Tulsa Estate Planning Forum

Oklahoma Trust Act Amendment,
effective November 1, 2012,
Creating the Position of Trustee Advisor:
Will this Help or Hinder Trust Administration?

DATE:

Tuesday, April 9, 2013

Curtis J. Shacklett, Esq.
Barber & Bartz
525 S. Main Street, Ste. 800
Tulsa, Oklahoma 74103-4511
Telephone: (918) 599-7755
Facsimile: (918) 599-7756
Email: cshacklett@barberbartz.com
Website: www.barberbartz.com
Twitter: http://twitter.com/barberbartz

Blog: http://oasnta.blogspot.com/

Introduction to New Trust Advisor Statute
On April 25, 2012, Governor Mary Fallin signed into law House Bill 2257, which added to the
Oklahoma Trust Act set forth in Title 62 §175.3 a description of a “Trust Advisor.” Prior to the
passage of the statute, we had no specific provision for a Trustee Advisor, or Trust Protector, as
found in various state statutes around the country, dealing with a specific office related to
providing specialized consulting services to a Trustee. The new statute was signed in April, but
it became effective November 1, 2012. The statute reads very similarly to a statute adopted by
the State of Alaska (see attachment) that is almost verbatim and equivalent to our current
statute. The new statute reads as follows:
“Trustee Advisor” means a person appointed by the terms of the
trust instrument to act as an advisor to the trustee with regard to
all or some of the matters relating to the property of the trust.
Unless otherwise provided by the terms of the trust instrument, if
a trustee advisor is appointed, the property and management of
the trust and the exercise of all powers and discretionary acts
exercisable by the trustee remain vested in the trustee as fully
and effectively as if an advisor were not appointed, the trustee is
not required to follow the advice of the trustee advisor, and the
trustee advisor is not liable as or considered to be a trustee of the
trust or a fiduciary when acting as an advisor to the trust.
I am not aware of a stand‐alone Trust Advisor statute in the other states since the other states
that have implemented Trust Advisor statutes have also put in place, as a corollary, a Trust
Protector, who is typically granted more extraordinary powers than those of a Trust Advisor
(see the Arizona statute attached, as well as the Idaho statute).

Analysis of New Trust Advisor Statute
Often it is helpful to break down a new statute into its components and phrases in order to
better understand its language, and apparent purpose.

Components of the Statute:


Trustee advisor means a person. According to the definition of “person” appearing in
paragraph A of the Oklahoma Trust Act in Section 175.3 (the first page of the Act), a
person “means an individual, a corporation, a partnership, an association, a joint stock
company, a business trust, an unincorporated organization, or two or more persons
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having a joint or common interest.” Thus, a trustee advisor could consist of an
individual or committee, so to speak, of more than one person, or an entity, such as a
professional corporation such as a law firm, or CPA firm, or financial advisor, etc.


“[…] to act as an advisor to the trustee […].” This phrase appears to indicate that the
Trustee Advisor is authorized to make recommendations, but whether or not the
Trustee Advisor can give directives to the trustee is not clear from this initial use of the
term “Advisor.”



“[…] with regard to all or some of the matters relating to the property of the trust.”
Notice here that the statute does not say “can make recommendations as to any
provision of the trust,” but merely says “any matter related to the property of the
trust.”
The statute consists of only two sentences. The first one, above recited, and a second,
longer sentence, which is basically a default provision, as to how the trustee may
respond to the advice given by the advisor, and whether or not there is any liability or
fiduciary status placed upon the advisor. The default provision begins with “[u]nless
otherwise provided by the terms of the trust instrument […]” and then follows the
default language.



The default language empowers the trustee to basically ignore the advice of the trustee
advisor since it clearly states “[…] the trustee is not required to follow the advice of the
trustee advisor […]” and further states that “[…] the trustee advisor is not liable as or
considered to be a trustee of the trust or a fiduciary […]”.

Thus, my interpretive conclusions as to the default provision appear to be as follows:
o The trustee advisor is merely a consultant or advisor only, authorized to make
recommendations to the trustee. The trustee is not obligated to follow the advice given
or recommendations of the trustee advisor.
o It appears that no powers of the trustee set forth in the trust document are diminished,
diluted, or even shared with the trustee advisor.
o No liability of the trustee is diminished, diluted, or even shared with the trustee advisor.
o The trustee advisor is not considered a trustee or fiduciary when acting as an advisor.
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“Unless Otherwise Provided By the Terms of the Trust Instrument…”
Modifying the Provisions of the Statute – How Far Can the Draftsman Go?
It is unclear what powers, or latitude, or authority the trustee advisor can be given in the trust
instrument.


Some might consider the language “[u]nless otherwise provided by the terms of the
trust instrument […]” to be referencing the liability issue of the trustee advisor as a
fiduciary, etc. Others might interpret this phrase to mean that the trustee advisor can
be given all kinds of power to issue directives to the trustee as to the discretionary acts
exercisable by the trustee, as well as the exercise of “all powers” that had been granted
by the trust document.



The default provision uses the phrase “[…] and management of the trust […]”. The term
management could include all kinds of issues related to the trust operation, and not
merely those issues related to property of the trust.
Typically, trustee advisors (based on similar state statutes) seem to be granted the right
or power to consult only with the trustee as to investments of trust property, including
buying and selling assets, etc., as well as making recommendations as to distributions by
the trustee to beneficiaries whereby the trustee is given discretion as to how much,
when, or to whom to make distributions, etc. However, the Idaho Statute empowers an
“investment trust advisor” to issue directives to the trustee:
…the investment trust advisor has the power to […] direct
the trustee with respect to the retention, purchase, sale, or
encumbrance of trust property and the investment and
reinvestment of principal and income of the trust[.]

Unanswered Questions
The problem with the new Act authorizing a trustee advisor is that there was not passed, along
with it, a trust protector statute which often contain broad powers given to the trust protector
to modify the terms of the trust, to terminate the trust, to change the classification or rights of
beneficiaries, etc. (See examples of the Alaska and Idaho statutes attached hereto.)
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There are many unanswered questions regarding the application of this trust advisor statute,
some of which are the following:
1. If extensive powers are given to the trust advisor via the trust document, why not make
the trust advisor a co‐trustee?
2. By the terms of the trust document, could the trustee be required or directed to consult
with the trustee advisor, but not required to follow the trustee advisor’s advice?
3. Would the trustee have to document that the trustee had consulted with the trustee
advisor to avoid violating the terms of the trust if the terms required consultation with
the trustee advisor?
4. Could the trustee be required by the terms of the trust document to follow the advice of
the trustee advisor? In which event, is it no longer “advice” but instead a “directive”?
5. What kind of matters are “related to the property and management of the trust”?


Buying and selling assets by the trust?



Portfolio Management?



Type and timing of property distributions, such as principal and income?



Other?

6. Can the trustee advisor make recommendations, or even directives, regarding which
beneficiaries of a class can receive a distribution? Is this a question relating to the
"property” of the trust, or has the action/directive moved beyond “property” to
“persons” i.e., who gets to share in the distributions? (This appears to be, more likely, a
power granted to a trust protector.)
7. Can the trustee advisor remove and replace the trustee? Does this have to do with
“management” of the trust?
8. Can the trustee change the applicable “choice of law?” (i.e., which state law applies). Is
this a property (law) question?
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Conclusion
It is uncertain as to the purpose of the passage of this statute, other than an attempt to provide
some third party involvement in the management of a trust, rather than relying on the trustee
alone to make all of those decisions. Although I believe that a trustee advisor can be a useful
addition and team player to the trustee assisting in providing better management of the trust
for the benefit of the beneficiaries, particularly those who have disability issues or other
personal problems, the statute is not particularly enlightening as to how far the default
provision can be modified by the terms of the trust instrument or, more specifically, what
powers can be granted to the trustee advisor, or is he merely limited to the role of a consultant
and nothing more?
Perhaps if a trust protector statute is also passed, the role of the trustee advisor will be seen to
be more limited (which may be its actual legislative intention), but without the passage of a
trust protector statute, it is difficult to know if our legislature attempted to combine into the
trust advisor role various powers that can be set forth in the trust document itself. Obviously,
further legislative action or clarification by the courts may be required to resolve this issue.
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