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General Disclaimer

A The information and/or the materials provided as part of this program are intended
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A Under no circumstances should the audio, PowerPoint, or other materials be
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advice. The discussions are general in nature and not person specific. Laws vary by
state and are subject to constant change. Economic developments could dramatically
alter the illustrations or recommendations offered in the program or materials.
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Current Planning
Environment

OBSERVATIONS ON TRENDS AFFECTING ESTATE PLANNING



Proposal to Shut Down Private Placement Life
Insurance

A New Wyden Bill Would Close Private Placement Life Insurance Tax Shelter Abused by the LRieh. APRIL
13,2026

A Senate Finance Committee Ranking Member Ron WydenQRe., will introduce legislation today to close a tax
loophole abused by the ultrarich to shelter tens of billions of dollars in income from taxes with private
placement life insurance (PPLI) contracts. PPLI policies are designed to mimic hedge funds and other vehicles
for the benefit of highly sophisticated investors, and they are exclusively available to the ultiealthy. At the
moment, there is no requirement to report PPLI contracts to the IRS, allowing wealthy investors to use them to
shelter profits from lucrative investments.

A PPLI contracts, which are related in name only to typical life insurance commonly held by middle class families, |
| AEA Ob EOOO mnm8nmo DAOAAT O T &£ A1l 1T OOOOATh Protegting EAA ET 00
Proper Life Insurance from Abuse Aatould protect the longstanding, preferential tax treatment of traditional
life insurance and make no changes to the plans that middle class families count on for financial security.

AO, EEA ET OOOAT AA EO Al AOOAT OEAI O1 OOAA T &£ £ET AT AEAT OAA(
so we cannot have a bunch of ultreich tax dodgers abusing its special tax treatment to set up tefxee hedge
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abuse of the important, preferential tax rules for life insurance, and this bill is the next step in that process. Life
insurance is too important to allow it to be twisted into another garden variety tax ripoff for the supeOE A E 8




Strengthen Social Security By Taxing Dynastic
Wealth Act

A The Strengthen Social Security by Taxing Dynastic Wealth Act, introduced by Senator Van
Hollen, proposes to fundamentally restore the federal estate, gift, and
generation-skipping transfer tax regime to levels and structural components that largely
resemble those in effect in 2009. The proposal would reduce the basic exclusion amount,
Increase marginal estate tax rates, impose a separate limitation on the gift tax applicable
credit, and modify the mechanics and utility of portability between spouses.

A A central feature of the proposal is its linkage of transfer tax revenues to Social Security
financing through consolidation of the OASI and DI trust funds and the appropriation of
amounts equivalent to subtitle B taxes to a single Social Security Trust Fund. Although
enactment during the current administration may be viewed as unlikely, the proposal
should be evaluated against broader federal, state, and local tax developments, as well as
projected Social Security funding shortfalls, which together suggest a potentially altered
long-term planning environment. Social Security cannot be allowed to falter and linking
estate tax changes to saving Social Security, if no other financially sound options are

proposed, the potential for some variation of this proposal actually being enacted may be
Increased.




Strengthen Social Security By Taxing Dynastic
Wealth Act

A The proposal would reduce the basic exclusion amount to $3.5 million without inflation
indexing, significantly lowering the threshold at which estate tax exposure begins and
iIncreasing sensitivity to valuation, discounts, and deduction positioning. That is
significant and not inflation adjusting the exemption may be subtle enough that it may be
overlooked by some. Assume the current inflation rate is 3.3% and that rate continues for
103/ear‘s‘_The,$,3.5 mllkqn exemption would have the p,ur.chasmlg f)ower of . . .
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about 28% over a decade.

A The estate tax rate schedule would be modified to impose marginal rates rising to 45% at
relatively modest taxable estate levels, amplifying the cost of excess value above the
exemption. A major structural change Is the reintroduction of asymmetry between estate
and gift taxes by limiting the gift tax applicable credit as if the exclusion'amount were
only $1 million, effectively restoring a preunification dynamic under which lifetime
transfers consume exemption more quickly than testamentary transfers. Portability
would remain available, but the proposal would cap the deceased spousal unused
exclusion amount for gift tax purposes, materially reducing the usefulness of DSUE for
lifetime planning and altering the calculus surrounding Form 706 filings, matrital
deduction planning, and reliance on portability alone.




Strengthen Social Security By Taxing Dynastic
Wealth Act

A If enacted, the proposal would push estate Blan_nin[g toward a lowasxemption, higherrate environment
in which flexibility, valuation discipline, and basis planning regain central importance.

A Practitioners should provide for Credit shelter trusts, disclaimer planning, and Claytestyle marital
deduction mechanisms in new documents even if that is not the current default plan used for clients.
These techniques can incorporate flexibility into a plan to facilitate planning if a bill anything like this is
eventually enacted. That is important as many clients do not return to update documents, and some may
face capacity issues and not be able to modify their documents for new law. With document generation
software adding further flexibility is quick andinexpensive.

A The separation of estate and gift tax exclusion mechanics would increase the importance of leveraged
transfer techniques that minimize aﬁpllcable_ credit usage, including sales to grantor trusts and carefully
structured GRATS, while elevating the planning value of annual exclusion gifts (Crummey powers should
perhaps be a more common default option for irrevocable trust planning then they may have been in
recent years). If a $1 million gift exemption is enacted a much greater portion of wealth transfers will
need to be protected with defined value mechanisms (Wandry, Petter, King and other variations).

A The proposal suggests a need to reframe client conversations to incorporate legislative trend risk, update
default drafting assumptions created during the hl?lﬁexemptlon_era, and prepare planning structures in
advance so they can be implemented efficiently if legislative windows narrow or exemptions compress.




Other Broader Considerations of the Current
Planning Considerations

A

A

A

Litigation . The estate planning malpractice environment is one of the worst and getting risky Practitioners need to be
more cautious.

Trust modification . Change by any means may be under attack by the IRS, caution is in order. Is the day of easy
decanting ending? Practitioners should cautionclients about the changing risk environment before modification.

Formalities count . Many recent major cases include a message how the formalities of a transaction must be respected:
CES 2007 Trust (DE DAPT case), Connelly (redemption buyout insurance included in entity value), Sorensen (Firehouse
Sub case invalidated valuation adjustment mechanism), Levine(splilollar insurance), and Smaldino (stegransaction
case). Will clients ever learn to foCus on proper administration?

Complexity . Complexity continues to spiral out of control: Secure, the Corporate Transparency Act was largely declawed
but what a mess and time waste it was, Basis consistency reporting, etc. And its not only tax issues, considerthe
explosion of IT/cybersecurity complexity, and more.

A Al. This is transforming estate planning. Clients will even be more likely to think that they have all the answers before

A

meeting their advisers.

Increasing role of financial planners . Financial advisers, aided by increasingly sophisticated Al tools, are taking over
more and more of the estate planning conversation. This will transform estate planning. It will likely result in increased
lawsuits against financial advisers getting out over their skis. Naming of accounts is one of many issues to address.




Trust Planning
Considerations

ITS MORE THAN JUST SNTS AND BOILERPLATE REVOCABLE TRUSTS



Defending SLATs Uncrossed under the Reciprocal
Trust Doctrine 7z Does DAPT-Like Planning Help?

A~ ~ ~ - A~ -

A Reciprocal SLAT planning sometimes results in two otherwise weh AOECT AA 000000 AAET ¢ OO0O1 AOI 004
reciprocal trust doctrine, causing each spouse to be treated as the settlor of the trust from which that spouse benefits.
Once uncrossed, the trusts are no longer viewed as thigharty SLATs but instead function, in substance, as sskttled
trusts.

A The reciprocal trust doctrine itself does not invalidate the trusts, does not address creditor rights, and does not prescribe
the consequences of sefettlement under state trust law. Its effect is limited to recharacterizing settlor identity based
on economic substance. |
EOOEOAEAQEI T h AOCOI AT O AGEOOO OEAO Q@dtikd trOsDsiatutd. MOderin DAPA
statutes were specifically enacted to override the traditional commot Ax OOI A OEAO A OAOOI T O
reach assets of a selettled trust. These statutes generally do not condition asset protection on the trust not being
self-settled; rather, they assume selfettlement and provide protection if statutory requirements are met, including
trustee independence, limits on retained powers, affidavits of solvency, and compliance with fraudulent transfer statutes.

A There is no case law addressing whether an uncrossed or reciprocal SLAT that qualifies as a properly structured and
administered DAPT must fail as an asset protection trust. There is likewise no doctrine holding that federal
recharacterization under the reciprocal trust doctrine negates otherwise applicable statkaw creditor protection
statutes. As a result, a DAPT analysis may be viewed as a possible fallback position rather than an intended primary
design feature. Whether the argument succeeds will depend on facts, administration, forum, creditor posture, and the
absence of bankruptcy or adverse choicef-law overrides.

A Practitioners should be cautious in describing this strategy. The DAPT backstop is untested, there is no authority directly
on point, and success cannot be assured. However, when a reciprocal SLAT is otherwise well crafted, properly
administered, and situated in a jurisdiction that expressly authorizes seBettled trusts, the DAPT argument may provide
a meaningful defensive position if reciprocity is asserted. At a minimum. it may be preferable to having no asset

protection argument at all once uncrossing occurs.
11



Purpose Trusts Sound Great But Can be
Problematic

A A purpose trust is a trust created to carry out objectives other than benefit
identifiable beneficiaries. A purpose trust does not have beneficiaries who can
AT £ OAA OEA OOOOOAABO T AIECAOEI T O8 )1 OOAA/
protector. An example may be a purpose trust created to perpetuate a particular
business to benefit workers or the community, etc.

A Problems with purpose trusts:

A Enabling state law is required since a purpose trust does not conform with traditional
trust structure (i.e. no beneficiary).

A The IRS may recharacterize a purpose trust as taxable as a corporation.
A Since a purpose trust is not a charitable trust a gift tax could be triggered on funding.

A New concepts, like a protector and other essential management functions have to be
created without historical foundation. That could be dangerous, costly and complex.

12



Purpose Trusts Can be Problematic z Is There A
Better Approach?

A Similar goals may be achieved by applying more conventional planning structures in creative ways.
A The structure was based on a broad and flexible necharitable trust that benefited charities and family.

A The trust was administered by an institutional directed trustee, an LLC that had a gz(rou_ of managers to
make investment decisions and a second LLC that a group of managers could make distribution decisions.

A The two LLCs had in their operating agreements mechanisms for succession of managers so that they
could function in perpetuity. The trust was formed in South Dakota which permits special purpose.
entities. There is no risk of recharacterization as a corporation as there were people as beneficiaries. In
contrast to purpose trusts that require creating new management, control, monitoring and other
mechanisms my approach relied on traditional and proven trust, and LLC law. Special provisions were
included in the operating agreements and trust document.

A Both limited liability companies were organized as special purpose entities under South Dakota law. The
operating agreements were drafted to address succession in a manner comparable to corporate
governance documents rather than traditional individual fiduciary appointments. This approach
permitted continuity similar to that often sought in purpose trust structures while relying exclusively on
established and familiar business entity law. Because governance was embedded in operating agreements
rather than trust documents alone, future amendments, resignations, and transitions could be managed
in an orderly and predictable manner without the need to reconstitute trust fiduciaries or court
involvement except where otherwise required by law..

13



Purpose Trusts Can be Problematic z Is There A
Better Approach?

A and predictable manner without the need to reconstitute trust fiduciaries or court involvement
except where otherwise required by law.

A This structure avoided all of the issues of a Purpose Trust.

A The client sold assets to the trust in a note sale with complex valuation adjustment mechanism. The
purchasing trust was a grantor trust so that there were no gift tax issues on funding.

A In the context of this particular plan the goal was to accommodate specific religious beliefs of the
client who was a member of the Church of Scientology.

At AAT OOAT DI ATTEIC T AEAAOEOA xAO O OAOPAAO AT A A
beliefs influenced charitable beneficiary definitions, distribution standards, dispute resolution
mechanisms, and fiduciary selection. The structure permitted religious considerations to be
addressed without requiring the trust to exist solely for a norcharitable purpose or to rely on
enforcement by an external enforcer. Instead, religious considerations were integrated into
discretionary standards and governance processes in a manner consistent with private trust law.
Thgsi_redulc_:ed the risk that the trust could be challenged as vague, unenforceable, or contrary to
public policy.

14



Purpose Trusts Can be Problematic z Is There A
Better Approach?

A The structure avoided several recurring issues associated with necharitable purpose
trusts. Purpose trusts often require the creation of novel enforcement roles, such as
enforcers or protectors who hold atypical powers that are not grounded in longstanding
fiduciary doctrine. They may present uncertainty regarding federal income tax
classification, potential recharacterization as business entities, or limitations on
duration. Purpose trusts also frequently require bespoke monitoring regimes that may
increase administrative complexity and cost. By contrast, this structure relied on
traditional trust law, established directed trust principles, and weltdeveloped limited
liability company governance mechanisms.

A The presence of family and charitable beneficiaries also reduced the risk that the
Al Obi OAOEI 18 4EA OOOO0O60 DPOODPI OA xAO 110 1IAO
its own sake, but rather the management and distribution of wealth for human
beneficiaries and charitable purposes. This distinction is meaningful for both state trust

law and federal tax analysis and helped reinforce the characterization of the arrangement
as a trust rather than a business entity.

15



Special Trust Advisor And Powers Of Appointment
To Safeguard Plans For LGBTQ Clients

A 1ssues can arise with LGBTQ beneficiaries such as name change, gender change, determination of whether
an expense is permissible to be paid by the trustee as a medical expense, who Is an heir, etc. A unique way
to address these issues in a flexible manner, to preserve privacy, and potentially to reduce or avoid
disputes is to appoint a special position to act on these and other matters.

A4EA ,8| OAQI E] 8 E I Q.OOOLALE,AAL LALA A OPAAEAIL . LEI. EEAA\
40000 ! AOEOI 06 q O AAAOAOO OEA EOOOAO AAOAOEAAA AOI
Qr%a'r&lzauon of %\nntyA(er example, the Jaw firm that drafted docyments and is. intimately familiar with
O Al EAI1 O0 O x EfdEiar pacity, to lhdeXtenEdermitted unddr state law. Expressly
address those matters specific to the LGBTQ community in the powers granted to this Special Trust
Protector , which may be a clear way to provide the appropriate authority to overcome many of the
common issues discussed above.

A In many situations, the concerns may not be known at the time the document is drafted, and it will be
prudent to add provisions allowing flexibility in managing issues that may arise in the future. To the
extent many of these matters can be addressed in a sm?Ie provision, it may be feasible to more
economically (in terms of draftl_nP time) address many of these matters than taking a specific approach of
_dratftlng fotr each of the many difterent issues that may come up in the appropriate portion of a trust
instrument.

A Specifying that the Special Trust Protector will act in a nefiduciary capacity should eliminate some of
the fiduciary dut%/ concerns that a trustee mlgh'&h_ave when changing a beguest qr apRomtm]g anew _ o e o
beneficiary of a trust, suchasaneA Al D A AEEI A XEI 60O Al AAOIU Al ET OAT A
drafting might suffice to permit a fiduciary, such as a trustee, to add a beneficiary, naming someone in a
non-fiduciary capacity might avoid concerns associated with fiduciary duties.

16



Special Trust Advisor And Powers Of Appointment
To Safeguard Plans For LGBTQ Clients

A This power would be analogous, in some respects, to the power given to an individual in a hybrid
domestic asset protection trust to appoint additional beneficiaries (although the uncertainties of adding
the settlor in a hybrid DAPT are not relevant to this application of the concept). Another power to give the
Special Trust Protector is to direct distributions to beneficiaries for medical, adoption, family planning
and other costs that a trustee may not believe are covered under the terms of the governing instrument.

A The Special Trust Protector could be given the power to change a name or gender reference in a separate
instrument (for example, a signed action by the Special Trust Protector) . That might not suffice if a
transgender individual may not wish to have their dead name (that is, the name that the trans individual
may have used before transition that they no longer use) continue to be reflected in the instrument. This
is far more of a concern then merely semantics in the instrument. The incidence of violence and
discrimination that transgender individuals have and continue to experience is real and needs to be
addressed.

A This problem might be resolved by the trustee thereafter decanting the trust into a new instrument
OAZlI AAOET ¢ OI1 AlU OEAO EIT AEOEAOAI 60 AOOOAT O TAI A j Ol
governing instrument). Perhaps the Special Trust Protector could be given the authority to direct the
trustee to decant the trust to accomplish this objective. The Special Trust Protector could, or even should,
be given the power to direct specifically how the name of the individual should be reflected in that new
trust.

17



A Successful Wandry May Implicate Estate
Inclusion under Powell

A A typical Wandry clause suffers from a key structural weakness: a valuation adjustment will necessarily result in A
AOOET AOO ET OAOAOOO OEAO OAI AET E1Twadeyivas Oeideld, th&ERa0Cor6 O A OOA ¢
in Powellrequired estate tax inclusion under Code Sec. 2036(a)(2) of the date of death value of all of the
OOAT OEZAOOAA ET OAOAOOO AAAAOO OEA AAAAAAT Oh OET Al T EOT A«
entity and thereby affect enjoyment of transferred interests.

A The concern is not hypothetical. If a successfWandry adjustment leaves even a small equity interest in the
transferor, the IRS could technically leverage the successfibwellholding to cause estate tax inclusion of the
value of all of the transferred interests. Practitioners should consider options to avoid application Bbwellin
the event of aWandry adjustment. Estate of Powell v. Commissiond48 T.C. No. 18 (2017).

A Where ownership interests are adjusted between the transferor and transferee, the attendant economic
consequences arising from the transferred interest from the date of the initial transfer until the date of the final
determination of gift tax value must also shift . A transferee may need to return some part of distributions
received from the entity back to the transferor. The entity, the transferor and the transferee might each need to
amend one or more tax returns to report income and expenses shifted between the transferor and the
transferee.

A A solution is to use a Secondary Sale Agreement. This is a contemporaneously executed agreement under which
OEA OOAT OFEAOT O ACOAAO OiF OAI 1T h AEAAAOEOA AO 1T £/ OEA OAI A
application of the defined value mechanism, at the gift tax value as finally determined.

18
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Appraisal Yet?

A A Wandry mechanism may be useful to facilitate a transfer when a final appraisal is
not available, allowing for three valuation tiers in the transfer:

A Initial transfer (gift or sale) based on an estimate (if possible from an independent
appraiser).

A An interim adjustment (the second tier of the twetier Wandry) when the final
appraisal report is received.

A The final or traditional Wandry adjustment based on the gift tax value as finally
determined.

19



Administer Valuation Adjustment Clauses
Properly

A Wandry mechanisms are very common in estate transfer planning but too often they
are not administered properly.

A Trustee records, income tax returns, gift tax returns, contract documents and
personal financial statements should all clarify that a dollar value of interests is
owned, not a percentage or number of units or shares.

A When the gift tax audit period has tolled all the records should be updated to reflect
that a specified percentage or number of units/shares is in fact owned.

20



SLATS and
Divorce Risk

03 ./ 4 3/ - % -50% @Ié/gR#:E RATE THAT SHOULD
AKE YOU AVOID A PARTICULAR TECHNIQUE



What Is the Divorce Rate? What Might That Mean
to Joint Representation and SLATS?

A CDC data:
A ~40743% of first marriages end in divorce.

A Second marriages: ~60%.
A Third marriages: ~73%.

A Can you create SLATs for married couples knowing they face such a risk as divorce?

A Many speakers recommended care and caution, several suggested that SLATs may be
Inappropriate to use except in limited circumstances. Caution is always advisable.

23



What is the Divorce Rate Applicable to our Clients?

A CDC data is for the population as a whole, but our clients are anything but the
average or mean for the population and average family.

A There is strong correlation with lower divorce rates and several factors that are
typical of most estate planning clients:

A Greater wealth.
A Higher education.
A Duration of marriage.

A (I cannot vouch for the data and conclusions following as | lack the math and actuarial
abilities to vet it).

24



Hypothetical Estate Planning Client (Not Your
Average Divorce Rate Statistic)

A Take the following hypothetical couple:
A College educated married couple.
A They have already been married 20 years.

A They have a $5M net worth (which is likely on the low end of net worth that a Heckerling
attendee might accept, and for many a tiny percentage of the level of client they serve).

A The actual divorce rate may be 10% or less. Whatever the actual figure is, it is much
less than for the average population data that seems to be the foundation of many of
the anti-SLAT discussions. Also, these lower rates even if just in the ballpark of the
actual figure for an estate planning client have important implications to joint
representation generally.

25



Even Modest Wealth Accumulation Lowers the
Divorce Rate

A A major 2023 demographic study demonstrates thahigher household wealth strongly correlates with lower

A
A

divorce risk .
As documented in the peetreviewed article:

Alexandra Killewald, Angela Lee & Paula England, Wealth and Divorce, Demography, Vol. 60, No. 1, pp. 14%171
(February 1, 2023), Duke University Press. L:

https://read.dukeupress.edu/demography/article/60/1/147/342803/Wealth -and-Divorce

The authors find that wealthier couples divorce less often, even after controlling for socioeconomic and demographic
variables. The study further concludes:

Increasing net worth from $0 to $40,000 generates a reduction in predicted divorce risk comparable to eliminating a
nonmarital birth.

The stabilizing effect of wealth issteepest at low -positive wealth levels , meaning modest wealth accumulation
significantly reduces divorce risk.

Even controlling for net worth, ownership of homes or vehicles independently reduces divorce risk, indicating both
material and symbolic stability effects.

Non-reviewed Al research .
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Educational Achievement Correlates with Lower
Divorce Rates

A Education is one of the strongest predictors of marital stability in the United States.
Pew Research Center reports: _ _ _

A Wendy Wang, The link between a college education and a lasting marriage , Pew Research
Center E)December 4, 2015). URL.: https://www.pewresearch.org/short -
reads/2015/12/04/education  -and-marriage/

Keél findings include: _ _

A 78% of co eqe -educated women who married between 2006 and 2010 could expect their
analrrlages tlo ast20 years or more , compared with only40% of women with a high-school

iploma or less.

A 6£% of coIIePe -educated men can expect a first marriage to last at least 20 years, compared with
approximately 50% for men with only high-school education.

A Additional quantitative data confirm the educational gradient: _ _

A Divorce Rate by Education Level , The Center for Divorce Education. URL: https://divorce
educatlorkqom djvgrce—rat_e—g -educgtion-level/ . . |

A"AAEAI 1T O6 0 A Alidorce e EECEA O(q,

A Some coILe%eSGKS% S .
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A High school diploma:38.8%

é L

ess than high school45.3%
Non-reviewed Al research.
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Educational Achievement Correlates with Lower
Divorce Rates

A Higher education correlates with:
A Later age at marriage,
A Higher income,
A Greater marital stability.

A Marriage longevity statistics (Gitnux Report 2026)  show that 78% of women
xEOE AAAEAI T O60 AACOAAO Ouhiedilyl4d0hoh OOEAA /Al C
less-educated women de demonstrating strong selection effects and the stability of
long marriages.

(This does not directly show divorcerisk but strongly evidences high survival
probability at 20 years.)

A Non-reviewed Al research.
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The Longer the Marriage the Lower the Risk of
Divorce

A Forbes Advisor synthesizes federal datasets (U.S. Census, CDC, Pew) and reports

,,,,,
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demonstrating that divorce risk is heavily frontloaded in the early period of
marriage.

A The statistical likelihood of divorce is highest in the first 310 years.
A Divorce risk declines substantially as marital duration increases.
A By 20+ years, the probability of divorce In any given year is extremely low (<1%).

A Pew Research Center? O! O E , AOOh $ §hows@drdnelyigw! # 3 7 3 )
@)
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steep dropoffs in the first decade.

A Non-reviewed Al research.
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Combined Effect Of Wealth, Education, Age, and
Duration

A When analyzed together, the factors above do not merely add ughey compound

yd ~ Ve ~ Vd AN
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A Specifically, the couples with the lowest divorce risk are those who:

A Are financially secure or own substantial assets
(Killewald, Lee & EnglandWWealth and Divorce2023).

A Have higher education levels
(Wang, Pew Research Center, 2015; Center for Divorce Education).

A Married in their late 20s or early 30s
(GTB Law, 2026; The Global Statistics, 2025).

A Have been married for more than 10 years
Together, these variables creatsignificantly lower divorce risk , positioning such
couples as the statistically most stable demographic group.

A Non-reviewed Al research.
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Acknowledge Increasing Gray Divorce
Al CATOEDAUOAAS EAAAXET A jADDPIU A OiAll ODxA

A Later-life divorce risk has risen in recent decades (gragivorce phenomenon), so for
couples in their 50¢60s we shouldnudge the estimate upward slightly to reflect
that macro trend. (For context on the structural shift, see cohort and ageattern

work synthesizing later-life risk.) (Stone/Wilcox/Bailey, AEI/IFS 2025,
https://www.aei.org/op -eds/divorce-in-decline-about-40-of-todays-marriages-will -

end-in-divorce/.) [aei.org]

A Non-reviewed Al research.

31


https://www.aei.org/op-eds/divorce-in-decline-about-40-of-todays-marriages-will-end-in-divorce/

Al (Non-Reviewed) Conclusions At To Divorce Risk of
Hypothetical Estate Planning Client z 1/5 of Average
Rate of Divorce

A Compared with the generalpopulation lifetime risk of ~42% for first marriages, a couple that is 20 years married,
college-educated, and has $5M in net worth faces a remaining lifetime divorce risk that is roughly 1/5 to 1/10 as
large? i.e.far lower than average(IFS 2025, https://ifstudies.org/blog/no -longer-a-coin-toss-lessthan-half-of-
marrriages-predicted-to-end-in-divorce.) [ifstudies.org]

A Closer to 4z5% if: first marriage for both; no prior separations; low conflict; no stepchildren; strong shared

social networks; and the couple is in early 50s (i.e., fewer graydivorce risk factors). (Education as primary stabilizer:
Pew 2015; declining hazard: Kulu 2014 .Jpewresearch.org], [link.springer.com]

A Closer to 7z8% if: remarriage; blended families; substantial health shocks; impending retirement transitions; or
the couple is entering the 65+ range where gray -divorce has been rising . (AEI/IFS 2025; duration pattern: Kulu
2014.) [aei.orq], [link.springer.com]

A Bottomline | £OAO A@Di EAEOI U Adeldf-éilicaubr affecvahddimipishiag retufnd |, @)E 6 O
AAOAAQOET 1 éyear sﬂ)@\ial'l'e\llicfnceg and (iii) durationdependent hazards (plus a small graylivorce
headwind), adefensible, conservatve AOOET AOA &£ O OEEO Al Obl Ad &4zl withéabeET C | EZLAA O
facts determining where within that band they likely fall. (Killewald/Lee/England 2023,
https://read.dukeupress.edu/demography/article/60/1/147/342803/Wealth  -and-Divorce; Wang, Pew 2015,
https://www.pewresearch.org/short -reads/2015/12/04/education -and-marriage/; Kulu 2014,
https://link.springer.com/article/10.1007/s13524 -013-0278-1; AEI/IFS 2025, https://www.aei.org/op -eds/divorce-in-
decline-about-40-of-todays-marriages-will -end-in-divorce/; IFS 2025, https://ifstudies.org/blog/no -longer-a-coin-toss-
less-than-half-of-marrriages-predicted-to-end-in-divorce.) [read.dukeupress.edu] [pewresearch.org],
[link.springer.com], [aei.org], [ifstudies.org]

A Non-reviewed Al research.
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Wealth Attracts Claims and Suits

A }/r\]/eallt_hy Iace risk of lawsuits z slats may help and not doing them because of divorce risk may hurt
e clien

A Wealth correlates strongly with being targeted in liability lawsuits , particularly because lawyers pursueleep-pocket
defendants .[marshmma.com]

A High-net-worth households report far higher perceived and actual exposure to litigation and carry disproportionately
large umbrella policies as a resultlinsurancejournal.com]

A Plaintiff strategies and the doctrine ofoint and several liability explicitly encourage targeting the wealthiest
defendant.[marshmma.com]

A Wealth correlates strongly with being targeted in liability lawsuits , particularly because lawyers pursualeep-pocket
defendants . [marshmma.com]

A High-net-worth households report far higher perceived and actual exposure to litigation and carry disproportionately
large umbrella policies as a resultlinsurancejournal.com]

A Plaintiff strategies and the doctrine ofoint and several liability ~explicitly encourage targeting the wealthiest
defendant.[marshmma.com]

A Al Research not verified.
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Estate Planning Clients Want Asset Protection

A While not directly measuring personatwealth lawsuit incidence, empirical studies
confirm:

A Litigation risk increases when defendants havéigher assets? a known effect in
corporate litigation and malpractice cases.

A3OAOEOOEAAIT T Uh OAAET C AT11AAOEAI Ao EO
A Above is Al research not verified .

A Wealthy clients want and need asset protection. SLATs and SkLKiKe trusts and
related planning can facilitate asset protection planning while preserving access.

A SLATs (really SLATike trusts and related planning) should be evaluated in this
process.

35

-_)



SLATz7EAO %BAAOI U )O EO 91 O ¢

A _Uselth% Lego Approach z instead of a SLAT form cobble together each component part that fits the client
involved.
A Income tax status z grantor (SLAT) or nongrantor (SLANT) with an adverse party approval.

A SLATs may be used for tax burn, to transfer assets with the ability to swap back for basis adjustment, to permit broaderilfidity with loan and tax
reimbursement provisions.

A SLANTSs are powerful to maximize SALT, charitable, QSB (199A), state income taxes (in NY and CA as completed gift variantsihar benefits,
not just estate taxes.

A Mechanism to turn off grantor status may or may not be express.

A Estate tax z completed gift or incomplete gift.
A #1101 pl AOGAA CEZO 3,!40 EAOA AAAT OEA 11T 00 OF OEEZEO xAAIl Lisas Ovidble, e'len&® Al EAT 060
not pressing, planning goal even if not applicable today.

A Incomplete gift SLATs have not been used frecgjently but many SLATs have incorporated incomplete gift trusts as part of a ar@sn to deflect a

g{ft tax on aOI arge note sale transaction. Po$2BBBA an incomplete gift SLAT might be used to secure asset protection whildl gtialifying for basis
Step up on death.

A GST taxz exempt or non-exempt.

A The tg[%ical or traditional simple homestate ILIT often was not designed to be GST exempt, may have paid out to children at Bjgetages, and had
no GST allocated to it.

A More modern planning would typically structure SLATs as GST exempt dynastic trusts for asset protection for heirs as wepa@ential GST tax.
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A Asset protection z SLATs can be an effective part of an asset protection plan.
A This is especially so for clients of more moderate means that will need access to the trust assets.

A Clients of all wealth levels, not merely those with $40M net worth or higher, may benefit form this
application of SLAT planning.

A The time to implement asset protection planning is before it is needed. A young surgeon with modest wealth
should consider a SLAT that they can add to in future years. Consider the recent DE case In the Matter of the
CES 2007 Trust, Court of Chancery of the State of Delaware, C.A. No.-2925-SEM (May 2, 2025) that
stressed the importance that the ADAPT was created 7 years before the matter that gave rise to the claim.

A Consider due diligence: Al background check, forensic analysis, projections, balance sheet, insurance
summary and solvency affidavit.

A Basis planning z PostOBBBA basis planning is a more significant planning objective for many.

A SLATSs can include a circumscribed GPOA to senior family members with wealth below the $15M exemption
amount to gain a basis step up. This one benefit/technique could justify a SLAT plan for a couple with a net
worth of only a few million dollars.

A Swap powers (or the purchase of assets) can facilitate bringing assets back into the estate to gain a basis
step up.

A Powers of appointment can be included to facilitate basis adjustment.
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SLATz7EAO %BAAOI U )O EO 91 O ¢

A Accessz SLATs can be an effective part of an asset protection or tax plan, but a key motive is
assuring access if needed.

A Have an insurance plan done to fill financial gaps in the plan. The agent will need to understand differences
for reciprocal trust planning, etc. Depending on age, wealth and anticipated work: disability, long term care,
life on one or even both spouses.

A What does the financial modelln? reflect? Consider a 50% likelihood of success to table life expectancy to
deflect an implied agreement or fraudulent conveyance and a 80% likelihood to age 95 or 100 for client =
peace of mind. The financial forecasting can direct what mechanisms and access the plan needs and which it
might leave out. Stress test the results.

A Spousal access but consider cautions about use, savings language, separate checking accounts, risks of
premature death and divorce.

A SPAT, DAPT, hybridDAPT and other provisiqns for enhag:uced_ access. The canversation shoyld never be apout, _ . ,
03,1400 AOO AAI OO All OEA OAOEAIT OO OEAO AOA DI OOEAI A A
weigh the benefits that perhaps a DAPT may provide for increased access versus the increased risk that may
addto a SLAT variant.

A Variations on the above with, for examﬁle, hurdles: 10 years + 1 day before beneficiary status becomes
active, net worth under specified threshold, no spouse, other?

A Loan provision.
A Tax reimbursement clause.
A Right of nonfiduciary to add charitable and other beneficiaries.
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A Fiduciaries z which fiduciary, non-fiduciary and powerholder positions might you include to accomplish client goals, differentiate the trust
for purposes of the reciprocal trust doctrine, permit access, and more?

o o

Spouse as trustee.
Pros: No cost, easy, simple and comfortable for clients.
A Cons: May not adhere to formalities, creates opportunities for abuse if a divorce is planned, no independence, less prote@tm
arguments by creditors or IRS as to estate inclusion. Limitations on distributions to HEMS by spouse.
Non-spouse individual trustee.
Corporate trustee in trust friendly jurisdiction.
A Pros: better state law, back up DAPT argument if nereciprocal SLATSs are uncrossed, better state tax position when trust is or
becomes nongrantor, professional management, better asset protection.
A Cons: costs, complexity.
A Hybrid z name a family member or friend as trustee now and give a trust protector the right to change trustees, governing lavdan
situs.
Separate or bifurcated trustee positions:
Insurance Trustee.
A Distributions Trustee.
A Art Trustee.
A General and administrative trustee.
A Others?
Investment advisor or trustee.
A Create directed trust structure for more flexibility.
A Investment advisor committee to facilitate business succession planning. How many people and how robust the provisions?
A Different investment advisers appointed for different categories of assets.

A 3ETOIA ATUu 1T &£# OEA EEAOAEAOEAO AT A PI xAOET 1 ARAOO AA OEI OOAAG
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A Powerholders, Non -Fiduciaries z which fiduciary, non-fiduciary and powerholder
positions mlgght you include to accomplish client goals, differentiate the trusts for
purposes of the reciprocal trust doctrine, permit access, and more?

A Spouse may be given 5/5 power in one SLAT (but not the other spouse in the other SLAT).
Consider the power this can create to remove wealth from the trust and redirect it, e.g., to
children from a prior marriage.

A Circumscribed GPOA to try to obtain a basis step up on death of a family member with an estate
well below the exemption.

A Hybrid DAPT or SPAT power held by independent nefiduciary.

A Should the Hybrid DAPT or SPAT be in a DAPT jurisdiction from inception or required to be moved by a
trust protector action before the hybrid DAPT or SPAT mechanism can be triggered?

A Variations on the above with, for examﬁle, hurdles: 10 years + 1 day before beneficiary status becomes
active, net worth under specified threshold, no spouse, other?

A If grantor SLAT a power to a nogfiduciary to add a charitable or other beneficiary.
A Power to loan held by nonrfiduciary.

A Power for independent trustee to reimburse for income taxes.

A Swap or substitution power.

A Power to beneficiary to disclaim entirety of transfer to trust.
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SLATz7EAO %BAAOI U )O EO 91 O ¢

A Assetsz Which assets to be transferred and how:
A Simple old style ILIT with life insurance and small bank account.
A Robust GST exempt SLAT like trust in a trust friendly jurisdiction directed to hold nemarketable assets.
A Gifts of assets.
A Gifts of assets subject to a defined value mechanism.
A Sale of assets.
A For a regular installment note.
A Modified provisions in the installment note.
A Self cancelling installment note (principal or interest adjustment).
A Sale of assets subject to a defined value mechanism.
A Home or vacation home the couple can use.
A Transfer existing home vs. SLAT buying a new home.
A7EAO PT OOEIT 1T &£ OEA Al EAT 008 xAAI OE Oi AA OOAT OEAOOAA
A What impact on title to assets from current ownership to impact of trust?

A Contractual arrangement affecting assets in trust, e.g. lease from trust owned real estate LLC to family
operating company in another trust or retained, etc.

42



SLATz How Many Variants of a SLAT Like Trust
Are There?

Ay £ UT O AT160 1 EEA OI AOAAZAO 3,140 AAAAOCOA T £
risk can you specify which particular type of SLAT -1 E E | Al O

A 6006006 U
A 4 trust types (SLAT, DAPT, Hybrid DAPT, SPAT)

A Assume 12 possible variables, (tax reimbursement provision, loan provision, 5/5 power,
power to add a charitable beneficiary, etc.) each with 2 choices (yes/no)

A Step 12 Variations per trust type

AAAE OAOEAAI A EO AEI AOuU ©
A 2712=4,096" variations per trust"

A Step 22 Multiply by 4 trust types

A 4096x4=16,384

A Thus, you can create 16,384 distinct trust designs.

A Which of those variants are commentators saying is problematic when it is suggested not
to do SLATsS?
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SLAT for Mass Affluent Clients (not Just Those over
$40M)

A Example: Jane and John Smith are both physicians and worried about malpractice
claims. They are in their early 40s, have a couple of young children and $2 million of
non-retirement savings. Their estate will likely grow in coming decades as their
professional careers grow and mature. They have inadequate life insurance to
protect themselves or their children. The term coverage they have is owned by them
personally.

A The couple has no concerns about estate taxes now but acknowledges that their
estate might grow so that in decades from now that might be an issue. They
understand the uncertainty of the political system and that in some future election
the estate tax may be reinstated and/or made much harsher (e.g., a $3.5M
exemption). Because that is so far into the future, they are not keen on spending
much money on tax planning for that future risk.
A* AT A60 11 OEAO EO EI EAO wnmO AT A T10 ATETC
a check every month.

45



SLAT for Mass Affluent Clients Example Continued

A Under your guidance Jane and John create twion-reciprocal SLATlike trusts.

A The trusts are created in their home state to save money as compared to using a better
DAPT state for asset protection Bu_rposes, But beca%e aof their algnlflcEnt worries over, ., ,
LAT DPOAAOEAA_ OEOEO. EILL OF 1 AgO. ZAZAx UAAOO AO O
Ol . AOAAA Al A | EI 6O Ol ']l AOEAS

*

A Their uncle is named trust protector and give the right to move each trust to a new state,
change the governing law for each trust and appoint a new trustee.

A3BET AA A POEI AOU CiI Al 1T £ OEA 31 EOB&DwaisO Ol EA
to access funds in the trust are created. The trusts include loan provisions, tax
reimhursement clayses, t/tie ahility to agpplnt charitable beneficiaries aEd_other means of, .
AAAAOO _OEIL AA OFA 3T EOE0O.IAU_ 1 AAA AAAAOO Ol
EAO A EUAOEA $!/1 04 HOI OEOEIT AI' A *I EI 60 A 30!
access, espemalg/ to address the risk of premature death, are greatly apprecnated by the
Smiths. They understand that these provisions cannot be used until the trusts are moved
to better jurisdictions.
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SLAT for Mass Affluent Clients Example Continued

A* ATAGO . LT OEAO _EO CEOQAT _A_CAT AOAIL Pl xAO _1 £ A
OEA %PvogFA|o A O Eoo UIOCEAOE EAIl PAA OEA

b
I C
and get a basis step uP. That will eliminate all capital gains on their entire nagualified

plan investment portfolio.

A4EA Al EAT 060 £EI AT AEAI AAOEOAO DPOI OEAAO E£EIT A
the review necessary to support the plan.

A Each SLAT includes a separatesurance trustee § * AT A6 O AT OOET EI EAO :

nephew in his) and insurance provisions. Each trust buys life insurance to create the plan \
that you determine protects all of their interests.

A The financial adviser reviews and helps each of Jane and John obtain more appropriate
disability coverage then the meager policies provided at their practices.

A Jane %ifts $500,000 to her SLAT. John gifts $650,000 to his SLAT. They will each make gifts

ijn each future year as their income rises and you help document that they can afford to
0 SO.

a7



SLAT for Mass Affluent Clients Example Continued

A Jane and John now have a valuatdeset protection plan that will grow as their wealth
grows. Even though their estate tax concerns were at best lukewarm they appreciate that
the wealth growing in their SLATs will be protected from estate taxation if they can grow
their estates to that point (and recognizing the risks of unknown future tax law changes).

A Jane and John neededsurance trusts and a more robust life insurance plan and now
they have that, But unlike their family and colleagues that complain about the complexity )
ATA EAOOI A T &£ ATT OAl CEAZOO AT A OEIT OA O#00i 1 A
v;/]orry about annual hassles to fund their insurance trust as there is plenty of money in
their SLATS.

A Jane and John had discussed setting tipsts for their children — after they completed L o
AOT AET ¢C vgcw DI AT O8 .ix OEAU AI 180 EAOA O Al

A Theincome taxsavingsi T * AT A0 11 OEAO6O PAOOEIT C xEIT A
plan many times over.

48



Ethical Obligations to Present and Explain
Planning Options to Clients

A SLAT-like trusks angd ancilla% Elanrling IS S0 broad and so varied that to make L
OQAOAL AL OO AALOQ "OEA OFOFEO. LA A 03,140, 10 OF
AOLEAAAN 1.Q OEAO A 03,L4Q,EQ,LLLUU%§L OAI 1 U .
Al AOT 60 I AEA OAlT OA AO OAGKe trechridiahs@ndith&a A 3, ! 4 A
variability of the structure, terms and application are so broad.

A ABA Model Rules of Professional Condu®ule 1.4(b) OOAOAOd O! 1 AxUAO OEA
matter to the extent reaspnably necesi\ary Iperlt tge plfnt to make informed . L
decisions OACAOAEI C OE OADOAOAT OAOEI 1 86 r Al AOEAAI

A Does this create a professional obligation tpresent the client with all legally viable
OP'[IOI‘]S , explain the consequences, risks, tradeoffs, and alternatives, and ensure the
client has enough clarltal to choose among those options based on their own goals? Can
you ethically exclude SLATlike planning from your discussion?

A Based on an analysis of recent higprofile estate planningmalpractice cases,
prese_ntlngha client with options and en_abllnfg the client to choose which options for
planning they wish to pursue is protective of the adviser.
Ay OT6O0 EO AAOO Ol CEOA OEA AT EAT O I POEIT Oh Ag@
potential impact of divorce, but also explain the benefits, and permit the client to make
an informed decision?

50



SLAT Divorce Planning Options

A Spouse/beneficiary loses that status upon divorce. This could be a dangerous option.
Cutting a spouse out may eliminate grantor trust tax issues but will the postivorce
couple have sufficient assets to survive postivorce?

A Split the trust into two SLATSs on divorce: ¥ into a new SLAT that is identical to the
existing SLAT and the second half into a new SLAT that has a floating spouse clause
so that the donor/settlor spouse may have if they remarry a new opportunity for
Indirect access.

A Use a hybrid DAPT, SPAT or DAPT structure so that the donor/settlor spouse can
gain access to the trust if necessary to negotiate divorce arrangements.

A Contrast these other options with the automatic removal of the spouse on divorce.
Which approach provides the access the clients need now and pafivorce?

A Some clients may reasonably assess that they are more concerned about estate tax,
asset protection or other SLATlike plan benefits then they are about divorce risk.
Some clients may weigh the tax and asset protection risks and complexity of DAPT,
hybrid -DAPT, SPAT uncertainties as greater than the risks of divorce.
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SLAT Divorce Practice Considerations

A Practitioners might consider adapting some variation of the following practices in the representing
spouses pursuing any planning, including SLATSs:

A Try to communicate key consequences and warnings in writing. Clients are unlikely to remember,
ormay develop selective memory, if a future issue arises.

A Remember, this is not only about SLATSs. If clients retitle asset ownership that may have an adverse
consequence if a future divorce occurs. The most common and basic planning can have material and
negative impact. This is not only about SLATS.

A Include provisions about conflicts that are inherent in representing spouses in your retainer
agreement.

A Explicitly address in your retainer a%reement whether you must disclose confidences from one
spouse 1o the other spouse or whether you cannot do so. Be clear as to whatever policy you have
and be sure everyone is aware of it.

A State in your retainer agreement that if one spouse only attends the meeting that they agreeto
inform the other spouse of what was discussed, and that the other spouse agrees to this. Be certain
to address all communications to both spouses if both are represented.

A Remind clients in communications of issues, considerations and options. Let the client make the
final decision as to whether the estate tax, asset protection or other benefits of a SEIKE plan
outweigh the risk of divorce. Guide the client to make the decision. Only the client can weigh how
they view the different risks.
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SLAT Divorce Practice Considerations

A If non-reciprocal SLATIlike trusts are used identify many of the key differences in a
letter or memo in addition to the draft trusts containing these clauses. That should
reinforce the reality that there are material economic conseguences to provisions
drafted to address tax issues, e.g., the reciprocal trust doctrine.

ACAOA OEA Al EAT 660 EEIAIAEAI AAOEOAO POA
AT A ET OOOAT AA PIATTEIC O AAOAOI ET A xEE
SLATlike plan can be addressed in those manners. Having a second adwser on the
planning team independently meet with the clients and explain these considerations
IS helpful for the clients to understand these matters and may be protective of the
estate planner since another independent adviser confirming that the client
understood the economic consequences and considered investment and insurance
options that may address some of those gaps will be helpful.

A Offer the client DAPT, hybrid DAPT and SPAT variations or splitting a SLAT into two
trusts one with a floating spouse clause and one with the same spouse continuing.
There are options. Let the client choose.
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IS The Over-
Controlling
Husband The
Achilles Heel of
SLAT Planning?
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United States V. Estate Of Grace 395 U.S. 316 (1969)

A Estate of Grace is the seminal case on the reciprocal trust doctrine. But consider the
control the husband exercised that called the plan into question:

AO$S AAA WJAblar(dlretained effective control over the family's business affairs,
Including the property transferred to his wife. She took no interest and no part in _
business affairs and relied upon her husband's judgment. Whenever some formal action
was required regarding property in her name, decedent would have the appropriate
instrument prepared and she would execute 8 0

A O 4 Edst instruments were prepared by one of decedent's employees in accordance
with a plan devised by decedento create additional trusts before the advent of a new gift

tax eXﬁected to be enacted the next yearecedent selected the properties to be included
In each trusiB 0

AO O%A Ah AAOEIT C EIT AckeAuie@OeArbsAidstrumEnOEde@deB'® DI AT h
request8 06

AO) T AAAAR OEAU xAOA bdegdedianE caieddi byQlecAde®@® AT OAAOD
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Issioner, T.C. Memo 2021-127

A The Smaldino Court recharacterized a purported transfer from husband to wife and
then wife to trust as a direct gift from husband to the trust because of the excessive
control the husband maintained.

AG- 008 31 Al AET1 OAOOEAEAA OEAO AAAI OA OEA €
Al OAAAU T AAA OA ATTITEOIAT OR DOIIEOAG O EZ
OO0OAT O&EAO OEA , . # O1 EOO OI OEA 3sUT AOOU 4060c¢

~ Ve ~ ~ Ve ~ Ve N

been able to effectively exercise any ownership rights  with respect to any LLC
membership interests. Moreover, for the reasons previously discussed, we do not o
AAl EAOA OEAO DAOEOEITAO AOGAO EI OAT AAA A& O
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