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General Disclaimer

ÅThe information and/or the materials provided as part of this program are intended 
and provided solely for informational and educational purposes.  None of the 
information and/or materials provided as part of this power point or ancillary 
materials are intended to be, nor should they be construed to be the basis of any 
investment, legal, tax or other professional advice. 

ÅUnder no circumstances  should the audio, PowerPoint, or other materials be 
considered to be, or used as independent legal, tax, investment or other professional 
advice. The discussions are general in nature and not person specific. Laws vary by 
state and are subject to constant change. Economic developments could dramatically 
alter the illustrations or recommendations offered in the program or materials.

ÅThese materials are the property of Law Made Easy Press, LLC and 
www.shenkmaneducation.comand reproduction without permission is prohibited.
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www.shenkmaneducation.com

ÅProfessional and consumer estate  
planning educational materials. 

ÅWebinars, articles, video clips, and 
more educational and planning tools.

ÅVisit our YouTube channel Shenkman 
Education.
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Current Planning 
Environment
OBSERVATIONS ON TRENDS AFFECTING ESTATE PLANNING



Proposal to Shut Down Private Placement Life 
Insurance

ÅNew Wyden Bill Would Close Private Placement Life Insurance Tax Shelter Abused by the Ultra-Rich. . APRIL 
13,2026

ÅSenate Finance Committee Ranking Member Ron Wyden, D-Ore., will introduce legislation today to close a tax 
loophole abused by the ultra-rich to shelter tens of billions of dollars in income from taxes with private 
placement life insurance (PPLI) contracts. PPLI policies are designed to mimic hedge funds and other vehicles 
for the benefit of highly sophisticated investors, and they are exclusively available to the ultra-wealthy. At the 
moment, there is no requirement to report PPLI contracts to the IRS, allowing wealthy investors to use them to 
shelter profits from lucrative investments.

ÅPPLI contracts, which are related in name only to typical life insurance commonly held by middle class families, 
ÍÁËÅ ÕÐ ÊÕÓÔ πȢππσ ÐÅÒÃÅÎÔ ÏÆ ÁÌÌ ÏÕÔÓÔÁÎÄÉÎÇ ÌÉÆÅ ÉÎÓÕÒÁÎÃÅ ÐÏÌÉÃÉÅÓȢ 3ÅÎÁÔÏÒ 7ÙÄÅÎȭÓ ÎÅ× ÂÉÌÌȟthe Protecting 
Proper Life Insurance from Abuse Act,would protect the longstanding, preferential tax treatment of traditional 
life insurance and make no changes to the plans that middle class families count on for financial security.

ÅȰ,ÉÆÅ ÉÎÓÕÒÁÎÃÅ ÉÓ ÁÎ ÅÓÓÅÎÔÉÁÌ ÓÏÕÒÃÅ ÏÆ ÆÉÎÁÎÃÉÁÌ ÓÅÃÕÒÉÔÙ ÆÏÒ ÔÅÎÓ ÏÆ ÍÉÌÌÉÏÎÓ ÏÆ ÍÉÄÄÌÅ ÃÌÁÓÓ !ÍÅÒÉÃÁÎ ÆÁÍÉÌÉÅÓȟ 
so we cannot have a bunch of ultra-rich tax dodgers abusing its special tax treatment to set up tax-free hedge 
ÆÕÎÄÓ ÁÎÄ ÓÈÅÌÔÅÒ ÍÏÕÎÔÁÉÎÓ ÏÆ ÃÁÓÈȟȱWyden said.Ȱ#ÏÎÇÒÅÓÓ ÈÁÓ Á ÌÏÎÇ ÔÒÁÄÉÔÉÏÎ ÏÆ ÓÔÅÐÐÉÎÇ ÉÎ ÔÏ ÐÒÅÖÅÎÔ ÔÈÅ 
abuse of the important, preferential tax rules for life insurance, and this bill is the next step in that process. Life 
insurance is too important to allow it to be twisted into another garden variety tax ripoff for the super-ÒÉÃÈȢȱ
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Strengthen Social Security By Taxing Dynastic 
Wealth Act

ÅThe Strengthen Social Security by Taxing Dynastic Wealth Act, introduced by Senator Van 
Hollen, proposes to fundamentally restore the federal estate, gift, and 
generation-skipping transfer tax regime to levels and structural components that largely 
resemble those in effect in 2009. The proposal would reduce the basic exclusion amount, 
increase marginal estate tax rates, impose a separate limitation on the gift tax applicable 
credit, and modify the mechanics and utility of portability between spouses. 

ÅA central feature of the proposal is its linkage of transfer tax revenues to Social Security 
financing through consolidation of the OASI and DI trust funds and the appropriation of 
amounts equivalent to subtitle B taxes to a single Social Security Trust Fund. Although 
enactment during the current administration may be viewed as unlikely, the proposal 
should be evaluated against broader federal, state, and local tax developments, as well as 
projected Social Security funding shortfalls, which together suggest a potentially altered 
long-term planning environment. Social Security cannot be allowed to falter and linking 
estate tax changes to saving Social Security, if no other financially sound options are 
proposed, the potential for some variation of this proposal actually being enacted may be 
increased.
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Strengthen Social Security By Taxing Dynastic 
Wealth Act

ÅThe proposal would reduce the basic exclusion amount to $3.5 million without inflation 
indexing, significantly lowering the threshold at which estate tax exposure begins and 
increasing sensitivity to valuation, discounts, and deduction positioning. That is 
significant and not inflation adjusting the exemption may be subtle enough that it may be 
overlooked by some. Assume the current inflation rate is 3.3% and that rate continues for 
10 years. The  $3.5 million exemption would have the purchasing power of 
ÁÐÐÒÏØÉÍÁÔÅÌÙ ΑςȢυσ ÍÉÌÌÉÏÎ ÉÎ ÔÏÄÁÙȭÓ ÄÏÌÌÁÒÓ ÁÆÔÅÒ ρπ ÙÅÁÒÓȟȢ 4ÈÁÔȭÓ Á ÒÅÁÌ ÒÅÄÕÃÔÉÏÎ ÏÆ 
about 28% over a decade.

ÅThe estate tax rate schedule would be modified to impose marginal rates rising to 45% at 
relatively modest taxable estate levels, amplifying the cost of excess value above the 
exemption. A major structural change is the reintroduction of asymmetry between estate 
and gift taxes by limiting the gift tax applicable credit as if the exclusion amount were 
only $1 million, effectively restoring a pre-unification dynamic under which lifetime 
transfers consume exemption more quickly than testamentary transfers. Portability 
would remain available, but the proposal would cap the deceased spousal unused 
exclusion amount for gift tax purposes, materially reducing the usefulness of DSUE for 
lifetime planning and altering the calculus surrounding Form 706 filings, marital 
deduction planning, and reliance on portability alone.

7



Strengthen Social Security By Taxing Dynastic 
Wealth Act

Å If enacted, the proposal would push estate planning toward a lower-exemption, higher-rate environment 
in which flexibility, valuation discipline, and basis planning regain central importance. 

ÅPractitioners should provide for Credit shelter trusts, disclaimer planning, and Clayton-style marital 
deduction mechanisms in new documents even if that is not the current default plan used for clients. 
These techniques can incorporate flexibility into a plan to facilitate planning if a bill anything like this is 
eventually enacted. That is important as many clients do not return to update documents, and some may 
face capacity issues and not be able to modify their documents for new law. With document generation 
software adding further flexibility is quick and inexpensive.    

ÅThe separation of estate and gift tax exclusion mechanics would increase the importance of leveraged 
transfer techniques that minimize applicable credit usage, including sales to grantor trusts and carefully 
structured GRATs, while elevating the planning value of annual exclusion gifts (Crummey powers should 
perhaps be a more common default option for irrevocable trust planning then they may have been in 
recent years).  If a $1 million gift exemption is enacted a much greater portion of wealth transfers will 
need to be protected with defined value mechanisms (Wandry, Petter, King and other variations).

ÅThe proposal suggests a need to reframe client conversations to incorporate legislative trend risk, update 
default drafting assumptions created during the high-exemption era, and prepare planning structures in 
advance so they can be implemented efficiently if legislative windows narrow or exemptions compress.
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Other Broader Considerations of the Current 
Planning Considerations

Å Litigation . The estate planning malpractice environment is one of the worst and getting risky Practitioners need to be 
more cautious.

Å Trust modification . Change by any means may be under attack by the IRS, caution is in order. Is the day of easy 
decanting ending? Practitioners should caution clients about the changing risk environment before modification.

Å Formalities count . Many recent major cases include a message how the formalities of a transaction must be respected: 
CES 2007 Trust (DE DAPT case), Connelly (redemption buyout insurance included in entity value), Sorensen (Firehouse 
Sub case invalidated valuation adjustment mechanism), Levine(split-dollar insurance), and Smaldino (step-transaction 
case). Will clients ever learn to focus on proper administration?

Å Complexity . Complexity continues to spiral out of control: Secure, the Corporate Transparency Act was largely declawed 
but what a mess and time waste it was, Basis consistency reporting, etc. And its not only tax issues, consider the 
explosion of IT/cybersecurity complexity, and more. 

Å AI.  This is transforming estate planning. Clients will even be more likely to think that they have all the answers before 
meeting their advisers.

Å Increasing role of financial planners . Financial advisers, aided by increasingly sophisticated AI tools, are taking over 
more and more of the estate planning conversation. This will transform estate planning. It will likely result in increased 
lawsuits against financial advisers getting out over their skis. Naming of accounts is one of many issues to address.
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Trust Planning 
Considerations
ITS MORE THAN JUST SNTS AND BOILERPLATE REVOCABLE TRUSTS



Defending SLATs Uncrossed under the Reciprocal 
Trust Doctrine ɀ Does DAPT-Like Planning Help?

Å Reciprocal SLAT planning sometimes results in two otherwise well-ÄÅÓÉÇÎÅÄ ÔÒÕÓÔÓ ÂÅÉÎÇ ȰÕÎÃÒÏÓÓÅÄȱ ÕÎÄÅÒ ÔÈÅ 
reciprocal trust doctrine, causing each spouse to be treated as the settlor of the trust from which that spouse benefits. 
Once uncrossed, the trusts are no longer viewed as third-party SLATs but instead function, in substance, as self-settled 
trusts. 

Å The reciprocal trust doctrine itself does not invalidate the trusts, does not address creditor rights, and does not prescribe 
the consequences of self-settlement under state trust law. Its effect is limited to recharacterizing settlor identity based 
on economic substance. I

Å f an uncrossed SLAT is administered in, and otherwise complies with, a domestic asset protection trust (DAPT) 
ÊÕÒÉÓÄÉÃÔÉÏÎȟ  ÁÒÇÕÍÅÎÔ ÅØÉÓÔÓ ÔÈÁÔ ÔÈÅ ÔÒÕÓÔ ÓÈÏÕÌÄ ÂÅ ÁÎÁÌÙÚÅÄ ÕÎÄÅÒ ÔÈÁÔ ÓÔÁÔÅȭÓ ÓÅÌÆ-settled trust statute. Modern DAPT 
statutes were specifically enacted to override the traditional common-ÌÁ× ÒÕÌÅ ÔÈÁÔ Á ÓÅÔÔÌÏÒȭÓ ÃÒÅÄÉÔÏÒÓ ÍÁÙ ÁÌ×ÁÙÓ 
reach assets of a self-settled trust. These statutes generally do not condition asset protection on the trust not being 
self-settled; rather, they assume self-settlement and provide protection if statutory requirements are met, including 
trustee independence, limits on retained powers, affidavits of solvency, and compliance with fraudulent transfer statutes.

Å There is no case law addressing whether an uncrossed or reciprocal SLAT that qualifies as a properly structured and 
administered DAPT must fail as an asset protection trust. There is likewise no doctrine holding that federal 
recharacterization under the reciprocal trust doctrine negates otherwise applicable state-law creditor protection 
statutes. As a result, a DAPT analysis may be viewed as a possible fallback position rather than an intended primary 
design feature. Whether the argument succeeds will depend on facts, administration, forum, creditor posture, and the 
absence of bankruptcy or adverse choice-of-law overrides.

Å Practitioners should be cautious in describing this strategy. The DAPT backstop is untested, there is no authority directly 
on point, and success cannot be assured. However, when a reciprocal SLAT is otherwise well crafted, properly 
administered, and situated in a jurisdiction that expressly authorizes self-settled trusts, the DAPT argument may provide 
a meaningful defensive position if reciprocity is asserted. At a minimum, it may be preferable to having no asset 
protection argument at all once uncrossing occurs.
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Purpose Trusts Sound Great But Can be 
Problematic

ÅA purpose trust is a trust created to carry out  objectives other than benefit 
identifiable beneficiaries. A purpose trust does not have beneficiaries who can 
ÅÎÆÏÒÃÅ ÔÈÅ ÔÒÕÓÔÅÅȭÓ ÏÂÌÉÇÁÔÉÏÎÓȢ )ÎÓÔÅÁÄȟ  ÍÏÎÉÔÏÒÉÎÇ  ÍÁÙ ÂÅ ÄÏÎÅ ÂÙ Á ÄÅÓÉÇÎÁÔÅÄ  
protector.  An example may be a purpose trust created to perpetuate a particular 
business to benefit workers or the community, etc.

ÅProblems with purpose trusts:

ÅEnabling state law is required since a purpose trust does not conform with traditional 
trust structure (i.e. no beneficiary).

ÅThe IRS may recharacterize a purpose trust as taxable as a corporation.

ÅSince a purpose trust is not a charitable trust a gift tax could be triggered on funding.

ÅNew concepts, like a protector and other essential management functions have to be 
created without historical foundation. That could be dangerous, costly and complex.
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Purpose Trusts Can be Problematic ɀ Is There A 
Better Approach?

ÅSimilar goals may be achieved by applying more conventional planning structures in creative ways. 

ÅThe structure was based on a broad and flexible non-charitable trust that benefited charities and family. 

ÅThe trust was administered by an institutional directed trustee, an LLC that had a group of managers to 
make investment decisions and a second LLC that a group of managers could make distribution decisions. 

ÅThe two LLCs had in their operating agreements mechanisms for succession of managers so that they 
could function in perpetuity. The trust was formed in South Dakota which permits special purpose 
entities. There is no risk of recharacterization as a corporation as there were people as beneficiaries. In 
contrast to purpose trusts that require creating new management, control, monitoring and other 
mechanisms my approach relied on traditional and proven trust, and LLC law. Special provisions were 
included in the operating agreements and trust document. 

ÅBoth limited liability companies were organized as special purpose entities under South Dakota law. The 
operating agreements were drafted to address succession in a manner comparable to corporate 
governance documents rather than traditional individual fiduciary appointments. This approach 
permitted continuity similar to that often sought in purpose trust structures while relying exclusively on 
established and familiar business entity law. Because governance was embedded in operating agreements 
rather than trust documents alone, future amendments, resignations, and transitions could be managed 
in an orderly and predictable manner without the need to reconstitute trust fiduciaries or court 
involvement except where otherwise required by law.. 
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Purpose Trusts Can be Problematic ɀ Is There A 
Better Approach?

Åand predictable manner without the need to reconstitute trust fiduciaries or court involvement 
except where otherwise required by law.

ÅThis structure avoided all of the issues of a Purpose Trust.

ÅThe client sold assets to the trust in a note sale with complex valuation adjustment mechanism. The 
purchasing trust  was a grantor trust so that there were no gift tax issues on funding. 

ÅIn the context of this particular plan the goal was to accommodate specific religious beliefs of the 
client who was a member of the Church of Scientology. 

Å! ÃÅÎÔÒÁÌ ÐÌÁÎÎÉÎÇ ÏÂÊÅÃÔÉÖÅ ×ÁÓ ÔÏ ÒÅÓÐÅÃÔ ÁÎÄ ÁÃÃÏÍÍÏÄÁÔÅ ÔÈÅ ÃÌÉÅÎÔȭÓ ÒÅÌÉÇÉÏÕÓ ÂÅÌÉÅÆÓȢ 4ÈÏÓÅ 
beliefs influenced charitable beneficiary definitions, distribution standards, dispute resolution 
mechanisms, and fiduciary selection. The structure permitted religious considerations to be 
addressed without requiring the trust to exist solely for a non-charitable purpose or to rely on 
enforcement by an external enforcer. Instead, religious considerations were integrated into 
discretionary standards and governance processes in a manner consistent with private trust law. 
This reduced the risk that the trust could be challenged as vague, unenforceable, or contrary to 
public policy.
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Purpose Trusts Can be Problematic ɀ Is There A 
Better Approach?

ÅThe structure avoided several recurring issues associated with non-charitable purpose 
trusts. Purpose trusts often require the creation of novel enforcement roles, such as 
enforcers or protectors who hold atypical powers that are not grounded in longstanding 
fiduciary doctrine. They may present uncertainty regarding federal income tax 
classification, potential recharacterization as business entities, or limitations on 
duration. Purpose trusts also frequently require bespoke monitoring regimes that may 
increase administrative complexity and cost. By contrast, this structure relied on 
traditional trust law, established directed trust principles, and well-developed limited 
liability company governance mechanisms.

ÅThe presence of family and charitable beneficiaries also reduced the risk that the 
arrangement could be characterized as a business trust or association taxable as a 
ÃÏÒÐÏÒÁÔÉÏÎȢ 4ÈÅ ÔÒÕÓÔȭÓ ÐÕÒÐÏÓÅ ×ÁÓ ÎÏÔ ÍÅÒÅÌÙ ÁÓÓÅÔ ÈÏÌÄÉÎÇ ÏÒ ÂÕÓÉÎÅÓÓ ÏÐÅÒÁÔÉÏÎ ÆÏÒ 
its own sake, but rather the management and distribution of wealth for human 
beneficiaries and charitable purposes. This distinction is meaningful for both state trust 
law and federal tax analysis and helped reinforce the characterization of the arrangement 
as a trust rather than a business entity.
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Special Trust Advisor And Powers Of Appointment 
To Safeguard Plans For LGBTQ Clients

Å Issues can arise with LGBTQ beneficiaries such as name change, gender change, determination of whether 
an expense is permissible to be paid by the trustee as a medical  expense, who is an heir, etc. A unique way 
to address these issues in a flexible manner, to preserve privacy, and potentially to reduce or avoid 
disputes is to appoint a special position to act on these and other matters.

Å4ÈÅ ÇÏÖÅÒÎÉÎÇ ÉÎÓÔÒÕÍÅÎÔ ÃÁÎ ÎÁÍÅ Á ÓÐÅÃÉÁÌ ÌÉÍÉÔÅÄ ÔÒÕÓÔ ÐÒÏÔÅÃÔÏÒ ɉÒÅÆÅÒÒÅÄ ÔÏ ÂÅÌÏ× ÁÓ Á Ȱ3ÐÅÃÉÁÌ 
4ÒÕÓÔ !ÄÖÉÓÏÒȱɊ ÔÏ ÁÄÄÒÅÓÓ ÔÈÅ ÉÓÓÕÅÓ ÄÅÓÃÒÉÂÅÄ ÅÁÒÌÉÅÒȢ 4ÈÅ ÉÄÅÁ ÉÓ ÔÏ ÎÁÍÅ ÁÎ ÉÎÄÉÖÉÄÕÁÌȟ ÏÒ ÐÅÒÈÁÐÓ ÁÎ 
organization or entity (for example, the law firm that drafted documents and is intimately familiar with 
ÔÈÅ ÃÌÉÅÎÔȭÓ ×ÉÓÈÅÓɊ ÔÏ ÁÃÔ ÉÎ Á ÎÏÎ-fiduciary capacity, to the extent permitted under state law. Expressly 
address those matters specific to the LGBTQ community in the powers granted to this Special Trust 
Protector , which may be a clear way to provide the appropriate authority to overcome many of the 
common issues discussed above.

Å In many situations, the concerns may not be known at the time the document is drafted, and it will be 
prudent to add provisions allowing flexibility in managing issues that may arise in the future. To the 
extent many of these matters can be addressed in a single provision, it may be feasible to more 
economically (in terms of drafting time) address many of these matters than taking a specific approach of 
drafting for each of the many different issues that may come up in the appropriate portion of a trust 
instrument. 

Å Specifying that the Special Trust Protector will act in a non-fiduciary capacity should eliminate some of 
the fiduciary duty concerns that a trustee might have when changing a bequest or appointing a new 
beneficiary of a trust, such as a non-ÁÄÏÐÔÅÄ ÃÈÉÌÄ ×ÈÏȭÓ ÃÌÅÁÒÌÙ ÁÎ ÉÎÔÅÎÄÅÄ ÂÅÎÅÆÉÃÉÁÒÙȢ 7ÈÉÌÅ ÓÐÅÃÉÆÉÃ 
drafting might suffice to permit a fiduciary, such as a trustee, to add a beneficiary, naming someone in a 
non-fiduciary capacity might avoid concerns associated with fiduciary duties.
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Special Trust Advisor And Powers Of Appointment 
To Safeguard Plans For LGBTQ Clients

ÅThis power would be analogous, in some respects, to the power given to an individual in a hybrid-
domestic asset protection trust to appoint additional beneficiaries (although the uncertainties of adding 
the settlor in a hybrid DAPT are not relevant to this application of the concept). Another power to give the 
Special Trust Protector is to direct distributions to beneficiaries for medical, adoption, family planning 
and other costs that a trustee may not believe are covered under the terms of the governing instrument.

ÅThe Special Trust Protector  could be given the  power to change a name or gender reference in a separate 
instrument (for example, a signed action by the Special Trust Protector) . That might not suffice if  a 
transgender individual may not wish to have their dead name (that is, the name that the trans individual 
may have used before transition that they no longer use) continue to be reflected in the instrument. This 
is far more of a concern then merely semantics in the instrument. The incidence of violence and 
discrimination that transgender individuals have and continue to experience is real and needs to be 
addressed. 

ÅThis problem might be resolved by the trustee thereafter decanting the trust into a new instrument 
ÒÅÆÌÅÃÔÉÎÇ ÓÏÌÅÌÙ ÔÈÁÔ ÉÎÄÉÖÉÄÕÁÌȭÓ ÃÕÒÒÅÎÔ ÎÁÍÅ ɉÓÏ ÔÈÁÔ ÔÈÅÒÅȭÓ ÎÏ ÌÅÇÁÃÙ ÌÁÎÇÕÁÇÅ ÒÅÍÁÉÎÉÎÇ ÉÎ ÔÈÅ 
governing instrument). Perhaps the Special Trust Protector could be given the authority to direct the 
trustee to decant the trust to accomplish this objective. The Special Trust Protector could, or even should, 
be given the power to direct specifically how the name of the individual should be reflected in that new 
trust.

17



A Successful Wandry May Implicate Estate 
Inclusion under Powell

ÅA typical Wandry clause suffers from a key structural weakness: a valuation adjustment will necessarily result in 
ÂÕÓÉÎÅÓÓ ÉÎÔÅÒÅÓÔÓ ÔÈÁÔ ÒÅÍÁÉÎ ÉÎ ÔÈÅ ÔÒÁÎÓÆÅÒÏÒȭÓ ÅÓÔÁÔÅȢ  *ÕÓÔ ÆÉÖÅ ÙÅÁÒÓ ÁÆÔÅÒ Wandry was decided, the Tax Court 
in Powell required estate tax inclusion under Code Sec. 2036(a)(2) of the date of death value of all of the 
ÔÒÁÎÓÆÅÒÒÅÄ ÉÎÔÅÒÅÓÔÓ ÂÅÃÁÕÓÅ ÔÈÅ ÄÅÃÅÄÅÎÔȟ ȰÉÎ ÃÏÎÊÕÎÃÔÉÏÎ ×ÉÔÈ ÏÔÈÅÒÓȟȱ ÒÅÔÁÉÎÅÄ ÔÈÅ ÁÂÉÌÉÔÙ ÔÏ ÄÉÓÓÏÌÖÅ ÔÈÅ 
entity and thereby affect enjoyment of transferred interests.  

Å The concern is not hypothetical. If a successful Wandry adjustment leaves even a small equity interest in the 
transferor, the IRS could technically leverage the successful Powell holding to cause estate tax inclusion of the 
value of all of the transferred interests.  Practitioners should consider options to avoid application of Powell in 
the event of a Wandry adjustment.  Estate of Powell v. Commissioner, 148 T.C. No. 18 (2017).

ÅWhere ownership interests are adjusted between the transferor and transferee, the attendant economic 
consequences arising from the transferred interest from the date of the initial transfer until the date of the final 
determination of gift tax value must also shift . A transferee may need to return some part of distributions 
received from the entity back to the transferor.  The entity, the transferor and the transferee might each need to 
amend one or more tax returns to report income and expenses shifted between the transferor and the 
transferee. 

ÅA solution is to use a Secondary Sale Agreement. This is a contemporaneously executed agreement under which 
ÔÈÅ ÔÒÁÎÓÆÅÒÏÒ ÁÇÒÅÅÓ ÔÏ ÓÅÌÌȟ ÅÆÆÅÃÔÉÖÅ ÁÓ ÏÆ ÔÈÅ ÓÁÍÅ ÄÁÔÅȟ ÁÎÙ ÉÎÔÅÒÅÓÔÓ ÒÅÍÁÉÎÉÎÇ ÉÎ ÔÈÅ ÔÒÁÎÓÆÅÒÏÒȭÓ ÈÁÎÄÓ ÁÆÔÅÒ 
application of the defined value mechanism, at the gift tax value as finally determined.
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(Ï× $Ï 9ÏÕ 7ÁÎÄÒÙ )Æ 9ÏÕ $ÏÎȭÔ ÈÁÖÅ ÁÎ 
Appraisal Yet?

ÅA Wandry mechanism may be useful to facilitate a transfer when a final appraisal is 
not available, allowing for  three valuation tiers in the transfer:

ÅInitial transfer (gift or sale) based on an estimate (if possible from an independent 
appraiser).

ÅAn interim adjustment (the second tier of the two-tier Wandry) when the final 
appraisal report is received.

ÅThe final or traditional Wandry adjustment based on the gift tax value as finally 
determined.
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Administer Valuation Adjustment Clauses 
Properly

ÅWandry mechanisms are very common in estate transfer planning but too often they 
are not administered properly.

ÅTrustee records, income tax returns, gift tax returns, contract documents and 
personal financial statements should all clarify that a dollar value of interests is 
owned, not a percentage or number of units or shares.

ÅWhen the gift tax audit period has tolled all the records should be updated to reflect  
that a specified percentage or number of units/shares is in fact owned.
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SLATS and 
Divorce Risk
)4ȭ3 ./4 3/-% -94()#!, τυ-50% DIVORCE RATE THAT SHOULD 
MAKE YOU AVOID A PARTICULAR TECHNIQUE



What is the Divorce Rate?  What Might That Mean 
to Joint Representation and SLATs?

ÅCDC data: 

Å~40ɀ43% of first marriages end in divorce.

ÅSecond marriages: ~60%.

ÅThird marriages: ~73%. 

ÅCan you create SLATs for married couples knowing they face such a risk as divorce?

ÅMany speakers recommended care and caution, several suggested that SLATs may be 
inappropriate to use except in limited circumstances. Caution is always advisable.
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What is the Divorce Rate Applicable to our Clients?

ÅCDC data is for the population as a whole, but our clients are anything but the 
average or mean for the population and average family.

ÅThere is strong correlation with lower divorce rates and several factors that are 
typical of most estate planning clients:

ÅGreater wealth.

ÅHigher education.

ÅDuration of marriage. 

Å(I cannot vouch for the data and conclusions following as I lack the math and actuarial 
abilities to vet it).
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Hypothetical Estate Planning Client (Not Your 
Average Divorce Rate Statistic)

ÅTake the following hypothetical couple:

ÅCollege educated married couple.

ÅThey have already been married 20 years.

ÅThey have a $5M net worth (which is likely on the low end of net worth that a Heckerling 
attendee might accept, and for many a tiny percentage of the level of client they serve).

ÅThe actual divorce rate may be 10% or less. Whatever the actual figure is, it is much 
less than for the average population data that seems to be the foundation of many of 
the anti-SLAT discussions. Also, these lower rates even if just in the ballpark of the 
actual figure for an estate planning client  have important implications to joint 
representation generally.  
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Even Modest Wealth Accumulation Lowers the 
Divorce Rate

Å A major 2023 demographic study demonstrates that higher household wealth strongly correlates with lower 
divorce risk .

Å As documented in the peer-reviewed article:

Å Alexandra Killewald, Angela Lee & Paula England, Wealth and Divorce , Demography , Vol. 60, No. 1, pp. 147ɀ171 
(February 1, 2023), Duke University Press. URL: 
https://read.dukeupress.edu/demography/article/60/1/147/342803/Wealth -and-Divorce

Å The authors find that wealthier couples divorce less often, even after controlling for socioeconomic and demographic 
variables. The study further concludes:

Å Increasing net worth from $0 to $40,000  generates a reduction in predicted divorce risk comparable to eliminating a 
nonmarital birth.

Å The stabilizing effect of wealth is steepest at low -positive wealth levels , meaning modest wealth accumulation 
significantly reduces divorce risk.

Å Even controlling for net worth, ownership of homes or vehicles  independently reduces divorce risk, indicating both 
material and symbolic stability effects.

Å Non-reviewed AI research .
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Educational Achievement Correlates with Lower 
Divorce Rates

ÅEducation is one of the strongest predictors of marital stability in the United States.
ÅPew Research Center reports:
ÅWendy Wang, The link between a college education and a lasting marriage , Pew Research 

Center (December 4, 2015). URL: https://www.pewresearch.org/short -
reads/2015/12/04/education -and-marriage/

ÅKey findings include:
Å78% of college -educated women  who married between 2006 and 2010 could expect their 

marriages to last 20 years or more , compared with only 40%  of women with a high-school 
diploma or less.

Å65% of college -educated men  can expect a first marriage to last at least 20 years, compared with 
approximately 50%  for men with only high-school education.

ÅAdditional quantitative data confirm the educational gradient:
ÅDivorce Rate by Education Level , The Center for Divorce Education. URL: https://divorce-

education.com/divorce-rate-by-education-level/
Å"ÁÃÈÅÌÏÒȭÓ ÄÅÇÒÅÅ ÏÒ ÈÉÇÈÅÒȡ 25.9% divorce rate
ÅSome college: 36.3%
Å!ÓÓÏÃÉÁÔÅȭÓ ÄÅÇÒÅÅȡ 30.1%
ÅHigh school diploma: 38.8%
ÅLess than high school: 45.3%
ÅNon-reviewed AI research.

27



Educational Achievement Correlates with Lower 
Divorce Rates

ÅHigher education correlates with: 
ÅLater age at marriage,
ÅHigher income,
ÅGreater marital stability.

ÅMarriage longevity statistics (Gitnux Report 2026) show that 78% of women 
×ÉÔÈ ÂÁÃÈÅÌÏÒȭÓ ÄÅÇÒÅÅÓ ÒÅÍÁÉÎ ÍÁÒÒÉÅÄ ÆÏÒ ςπ ÙÅÁÒÓ, while only 40% of 
less-educated women doɂdemonstrating strong selection effects and the stability of 
long marriages.
(This does not directly show divorcerisk but strongly evidences high survival 
probability at 20 years.) 
ÅNon-reviewed AI research.

28



The Longer the Marriage the Lower the Risk of 
Divorce

ÅForbes Advisor synthesizes federal datasets (U.S. Census, CDC, Pew) and reports 
thatȰÔÈÅ ÁÖÅÒÁÇÅ ÌÅÎÇÔÈ ÏÆ Á ÍÁÒÒÉÁÇÅ ÐÒÉÏÒ ÔÏ ÄÉÖÏÒÃÅ ÉÓ ÅÉÇÈÔ ÙÅÁÒÓȱ, 
demonstrating that divorce risk is heavily front-loaded in the early period of 
marriage. 

ÅThe statistical likelihood of divorce is highest in the first 5ɀ10 years.

ÅDivorce risk declines substantially as marital duration increases.

ÅBy 20+ years, the probability of divorce in any given year is extremely low (<1%).

ÅPew Research Center ɂ Ȱ!Ô ,ÏÎÇ ,ÁÓÔȟ $ÉÖÏÒÃÅȱ ɉ!#3Ⱦ3)00Ɋ Shows extremelylow 
ÁÎÎÕÁÌ ÄÉÖÏÒÃÅ ÒÁÔÅÓ ÆÏÒ ÌÏÎÇ ÍÁÒÒÉÁÇÅÓ ɉЅρϷɊ, while early marriage data show 
steep dropoffs in the first decade.

ÅNon-reviewed AI research.
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Combined Effect Of Wealth, Education, Age, and 
Duration

ÅWhen analyzed together, the factors above do not merely add upɂthey compound  
ÅÁÃÈ ÏÔÈÅÒȭÓ ÓÔÁÂÉÌÉÚÉÎÇ ÅÆÆÅÃÔÓȢ

ÅSpecifically, the couples with the lowest divorce risk are those who:

ÅAre financially secure or own substantial assets
(Killewald, Lee & England, Wealth and Divorce, 2023).

ÅHave higher education levels
(Wang, Pew Research Center, 2015; Center for Divorce Education).

ÅMarried in their late 20s or early 30s
(GTB Law, 2026; The Global Statistics, 2025).

ÅHave been married for more than 10 years
Together, these variables create significantly lower divorce risk , positioning such 
couples as the statistically most stable demographic group.

ÅNon-reviewed AI research.
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Acknowledge Increasing Gray Divorce

Å!ÇÅȾȰÇÒÁÙ-ÄÉÖÏÒÃÅȱ ÈÅÁÄ×ÉÎÄ ɉÁÐÐÌÙ Á ÓÍÁÌÌ ÕÐ×ÁÒÄ ÎÕÄÇÅɊ

ÅLater-life divorce risk has risen in recent decades (gray-divorce phenomenon), so for 
couples in their 50sɀ60s we should nudge the estimate upward  slightly to reflect 
that macro trend. (For context on the structural shift, see cohort and age-pattern 
work synthesizing later-life risk.) (Stone/Wilcox/Bailey, AEI/IFS 2025, 
https://www.aei.org/op -eds/divorce-in-decline-about-40-of-todays-marriages-will -
end-in-divorce/.) [aei.org]

ÅNon-reviewed AI research.
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AI (Non-Reviewed) Conclusions At To Divorce Risk of 
Hypothetical Estate Planning Client ɀ 1/5 of Average 
Rate of Divorce 

Å Compared with the general-population lifetime risk of ~42%  for first marriages, a couple that is 20 years married, 
college-educated, and has $5M in net worth faces a remaining lifetime divorce risk that is roughly 1/5 to 1/10 as 
largeɂi.e., far lower  than average. (IFS 2025, https://ifstudies.org/blog/no -longer-a-coin-toss-less-than-half-of-
marrriages-predicted-to-end-in-divorce.) [ifstudies.org]

Å Closer to 4ɀ5% if: first marriage for both; no prior separations; low conflict; no stepchildren; strong shared 
social networks; and the couple is in early 50s (i.e., fewer gray-divorce risk factors). (Education as primary stabilizer: 
Pew 2015; declining hazard: Kulu 2014.) [pewresearch.org], [link.springer.com]

Å Closer to 7ɀ8% if: remarriage; blended families; substantial health shocks; impending retirement transitions; or 
the couple is entering the 65+ range where gray -divorce has been rising . (AEI/IFS 2025; duration pattern: Kulu 
2014.) [aei.org], [link.springer.com]

Å Bottom line  !ÆÔÅÒ ÅØÐÌÉÃÉÔÌÙ ÁÃÃÏÕÎÔÉÎÇ ÆÏÒ ɉÉɊ ×ÅÁÌÔÈȭÓ net -of-education  effect and diminishing returns , (ii) 
ÅÄÕÃÁÔÉÏÎȭÓ ÓÔÒÏÎÇ ςπ-year survival evidence, and (iii) duration-dependent hazards (plus a small gray-divorce 
headwind), a defensible, conservative  ÅÓÔÉÍÁÔÅ ÆÏÒ ÔÈÉÓ ÃÏÕÐÌÅȭÓ ÒÅÍÁÉÎÉÎÇ ÌÉÆÅÔÉÍÅ ÄÉÖÏÒÃÅ ÒÉÓË ÉÓ ~4ɀ8% , with case 
facts determining where within that band they likely fall. (Killewald/Lee/England 2023, 
https://read.dukeupress.edu/demography/article/60/1/147/342803/Wealth -and-Divorce; Wang, Pew 2015, 
https://www.pewresearch.org/short -reads/2015/12/04/education -and-marriage/; Kulu 2014, 
https://link.springer.com/article/10.1007/s13524 -013-0278-1; AEI/IFS 2025, https://www.aei.org/op -eds/divorce-in-
decline-about-40-of-todays-marriages-will -end-in-divorce/; IFS 2025, https://ifstudies.org/blog/no -longer-a-coin-toss-
less-than-half-of-marrriages-predicted-to-end-in-divorce.) [read.dukeupress.edu], [pewresearch.org], 
[link.springer.com], [aei.org], [ifstudies.org]

Å Non-reviewed AI research.
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Wealth Attracts Claims and Suits

ÅWealthy face risk of lawsuits ɀ slats may help  and not doing them because of divorce risk may hurt 
the client

ÅWealth correlates strongly with being targeted in liability lawsuits , particularly because lawyers pursue deep-pocket 
defendants .[marshmma.com]

Å High-net-worth households report far higher perceived and actual exposure  to litigation and carry disproportionately 
large umbrella policies as a result. [insurancejournal.com]

Å Plaintiff strategies and the doctrine of joint and several liability  explicitly encourage targeting the wealthiest 
defendant. [marshmma.com]

ÅWealth correlates strongly with being targeted in liability lawsuits , particularly because lawyers pursue deep-pocket 
defendants . [marshmma.com]

Å High-net-worth households report far higher perceived and actual exposure  to litigation and carry disproportionately 
large umbrella policies as a result. [insurancejournal.com]

Å Plaintiff strategies and the doctrine of joint and several liability  explicitly encourage targeting the wealthiest 
defendant. [marshmma.com]

Å AI Research not verified.
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Estate Planning Clients Want Asset Protection

ÅWhile not directly measuring personal-wealth lawsuit incidence, empirical studies 
confirm:

ÅLitigation risk increases when defendants have higher assetsɂa known effect in 
corporate litigation and malpractice cases.

Å3ÔÁÔÉÓÔÉÃÁÌÌÙȟ ȰÂÅÉÎÇ ÃÏÌÌÅÃÔÉÂÌÅȱ ÉÓ ÏÎÅ ÏÆ ÔÈÅ ÔÏÐ ÐÒÅÄÉÃÔÏÒÓ ÏÆ ÂÅÉÎÇ ÓÕÅÄȢ

ÅAbove is AI research not verified .

ÅWealthy clients want and need asset protection. SLATs and SLAT-Like trusts and 
related planning can facilitate asset protection planning while preserving access.

ÅSLATs (really SLAT-like trusts and related planning) should be evaluated in this 
process.
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SLAT ɀ 7ÈÁÔ %ØÁÃÔÌÙ )Ó ÉÔ 9ÏÕ $ÏÎȭÔ 7ÁÎÔ ÔÏ $ÒÁÆÔȩ

Å Use the Lego Approach ɀ instead of a SLAT form cobble together each component part that fits the client 
involved.

Å Income tax status ɀ grantor (SLAT) or non-grantor (SLANT) with an adverse party approval. 

Å SLATs may be used for tax burn, to transfer assets with the ability to swap back for basis adjustment, to permit broader flexibi lity with loan and tax 
reimbursement provisions.

Å SLANTs are powerful to maximize SALT, charitable, QSB (199A), state income taxes (in NY and CA as completed gift variants), and other benefits, 
not just estate taxes.

Å Mechanism to turn off grantor status may or may not be express.

Å Estate tax ɀ completed gift or incomplete gift.

Å #ÏÍÐÌÅÔÅÄ ÇÉÆÔ 3,!4Ó ÈÁÖÅ ÂÅÅÎ ÔÈÅ ÎÏÒÍ ÔÏ ÓÈÉÆÔ ×ÅÁÌÔÈ ÏÕÔ ÏÆ Á ÃÌÉÅÎÔȭÓ ÅÓÔÁÔÅȢ #ÏÎÃÅÒÎÓ ÏÖÅÒ ÆÕÔÕÒÅ ÅÓÔÁÔÅ ÔÁØ ÃÈÁÎÇÅÓ ËÅÅp this as a viable, even if 
not pressing, planning goal even if not applicable today.

Å Incomplete gift SLATs have not been used frequently but many SLATs have incorporated incomplete gift trusts as part of a mechanism to deflect a 
gift tax on a large note sale transaction. Post-OBBBA an incomplete gift SLAT might be used to secure asset protection while still qualifying for basis 
step up on death.

Å GST tax ɀ exempt or non-exempt.

Å The typical or traditional simple home-state ILIT often was not designed to be GST exempt, may have paid out to children at specified ages, and had 
no GST allocated to it.

Å More modern planning would typically structure SLATs as GST exempt dynastic trusts for asset protection for heirs as well as potential GST tax.
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SLAT ɀ 7ÈÁÔ %ØÁÃÔÌÙ )Ó ÉÔ 9ÏÕ $ÏÎȭÔ 7ÁÎÔ ÔÏ $ÒÁÆÔȩ

ÅAsset protection ɀ SLATs can be an effective part of an asset protection plan. 
Å This is especially so for clients of more moderate means that will need access to the trust assets.

ÅClients of all wealth levels, not merely those with $40M net worth or higher, may benefit form this  
application of SLAT planning.

Å The time to implement asset protection planning is before it is needed. A young surgeon with modest wealth 
should consider a SLAT that they can add to in future years. Consider the recent DE case In the Matter of the 
CES 2007 Trust, Court of Chancery of the State of Delaware, C.A. No. 2023-0925-SEM (May 2, 2025) that 
stressed the importance that the ADAPT was created 7 years before the matter that gave rise to the claim.

ÅConsider due diligence: AI background check, forensic analysis, projections, balance sheet, insurance 
summary and solvency affidavit.

ÅBasis planning ɀ Post-OBBBA basis planning is a more significant planning objective for many.
ÅSLATs can include a circumscribed GPOA to senior family members with wealth below the $15M exemption 

amount to gain a basis step up. This one benefit/technique could justify a SLAT plan for a couple with a net 
worth of only a few million dollars.

ÅSwap powers (or the purchase of assets) can facilitate bringing assets back into the estate to gain a basis 
step up. 

ÅPowers of appointment can be included to facilitate basis adjustment.
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SLAT ɀ 7ÈÁÔ %ØÁÃÔÌÙ )Ó ÉÔ 9ÏÕ $ÏÎȭÔ 7ÁÎÔ ÔÏ $ÒÁÆÔȩ

ÅAccess ɀ SLATs can be an effective part of an asset protection or tax plan, but a key motive is 
assuring access if needed. 
ÅHave an insurance plan done to fill financial gaps in the plan. The agent will need to understand differences 

for reciprocal trust planning, etc. Depending on age, wealth and anticipated work: disability, long term care, 
life on one or even both spouses.

ÅWhat does the financial modeling reflect? Consider a 50% likelihood of success to table life expectancy to 
deflect an implied agreement or fraudulent conveyance and a 80% likelihood to age 95 or 100 for client 
peace of mind.  The financial forecasting can direct what mechanisms and access the plan needs and which it 
might leave out. Stress test the results.

ÅSpousal access but consider cautions about use, savings language, separate checking accounts, risks of 
premature death and divorce.

ÅSPAT, DAPT, hybrid-DAPT and other provisions for enhanced access. The conversation should never be about 
Ȱ3,!4Óȱ ÂÕÔ ÁÂÏÕÔ ÁÌÌ ÔÈÅ ÖÁÒÉÁÎÔÓ ÔÈÁÔ ÁÒÅ ÐÏÓÓÉÂÌÅ ÁÎÄ ×ÈÉÃÈ ÍÁËÅ ÓÅÎÓÅ ÔÏ ÔÈÅ ÃÌÉÅÎÔȢ 4ÈÅ ÃÌÉÅÎÔ ÓÈÏÕÌÄ 
weigh the benefits that perhaps a DAPT may provide for increased access versus the increased risk that may 
add to a SLAT variant.

ÅVariations on the above with, for example, hurdles: 10 years + 1 day before beneficiary status becomes 
active, net worth under specified threshold, no spouse, other?

Å Loan provision.
Å Tax reimbursement clause.
ÅRight of non-fiduciary to add charitable and other beneficiaries. 
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SLAT ɀ 7ÈÁÔ %ØÁÃÔÌÙ )Ó ÉÔ 9ÏÕ $ÏÎȭÔ 7ÁÎÔ ÔÏ $ÒÁÆÔȩ

Å Fiduciaries ɀ which fiduciary, non-fiduciary and powerholder positions might you include to accomplish client goals, differentiate the trusts 
for purposes of the reciprocal trust doctrine, permit access, and more?
Å Spouse as trustee.

Å Pros: No cost, easy, simple and comfortable for clients.
Å Cons:  May not adhere to formalities, creates opportunities for abuse if a divorce is planned, no independence, less protection from 

arguments by creditors or IRS as to estate inclusion. Limitations on distributions to HEMS by spouse.
Å Non-spouse individual trustee.
Å Corporate trustee in trust friendly jurisdiction.

Å Pros: better state law, back up DAPT argument if non-reciprocal SLATs are uncrossed, better state tax position when trust is or 
becomes non-grantor, professional management, better asset protection.

Å Cons: costs, complexity.
Å Hybrid ɀ name a family member or friend as trustee now and give a trust protector the right to change trustees, governing law and 

situs.
Å Separate or bifurcated trustee positions:

Å Insurance Trustee.
Å Distributions Trustee.
Å Art Trustee.
Å General and administrative trustee.
Å Others?

Å Investment advisor or trustee.
Å Create directed trust structure for more flexibility.
Å Investment advisor committee to facilitate business succession planning. How many people and how robust the provisions?
Å Different investment advisers appointed for  different categories of assets.

Å 3ÈÏÕÌÄ ÁÎÙ ÏÆ ÔÈÅ ÆÉÄÕÃÉÁÒÉÅÓ ÁÎÄ ÐÏ×ÅÒÈÏÌÄÅÒÓ ÂÅ ȰÈÏÕÓÅÄȱ ÉÎ ÁÎ ÅÎÔÉÔÙ ÆÏÒÍÅÄ ÉÎ ÔÈÅ ÓÔÁÔÅ ×ÈÅÒÅ ÔÈÅ ÔÒÕÓÔ ÈÁÓ ÓÉÔÕÓȩ
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SLAT ɀ 7ÈÁÔ %ØÁÃÔÌÙ )Ó ÉÔ 9ÏÕ $ÏÎȭÔ 7ÁÎÔ ÔÏ $ÒÁÆÔȩ

ÅPowerholders, Non -Fiduciaries ɀ which fiduciary, non-fiduciary and powerholder 
positions might you include to accomplish client goals, differentiate the trusts for 
purposes of the reciprocal trust doctrine, permit access, and more?
ÅSpouse may be given 5/5 power in one SLAT (but not the other spouse in the other SLAT). 

Consider the power this can create to remove wealth from the trust and redirect it, e.g.,  to 
children from a prior marriage. 

ÅCircumscribed GPOA to try to obtain a basis step up on death of a family member with an estate 
well below the exemption.

ÅHybrid DAPT or SPAT power held by independent non-fiduciary.
ÅShould the Hybrid DAPT or SPAT be in a DAPT jurisdiction from inception or required to be moved by a 

trust protector action before the  hybrid DAPT or SPAT mechanism can be triggered?
ÅVariations on the above with, for example, hurdles: 10 years + 1 day before beneficiary status becomes 

active, net worth under specified threshold, no spouse, other?

ÅIf grantor SLAT a power to a non-fiduciary to add a charitable or other beneficiary.
ÅPower to loan held by non-fiduciary.
ÅPower for independent trustee to reimburse for income taxes.
ÅSwap or substitution power.
ÅPower to beneficiary to disclaim entirety of transfer to trust.
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SLAT ɀ 7ÈÁÔ %ØÁÃÔÌÙ )Ó ÉÔ 9ÏÕ $ÏÎȭÔ 7ÁÎÔ ÔÏ $ÒÁÆÔȩ

ÅAssets ɀ Which assets to be transferred and how:
ÅSimple old style ILIT with life insurance and small bank account.

ÅRobust GST exempt SLAT like trust in a trust friendly jurisdiction directed to hold non-marketable assets.

ÅGifts of assets.

ÅGifts of assets subject to a defined value mechanism.

ÅSale of assets.

Å For a regular installment note.

Å Modified provisions in the installment note.

Å Self cancelling installment note (principal or interest adjustment).

ÅSale of assets subject to a defined value mechanism.

ÅHome or vacation home the couple can use.

Å Transfer existing home vs. SLAT buying a new home.

Å7ÈÁÔ ÐÏÒÔÉÏÎ ÏÆ ÔÈÅ ÃÌÉÅÎÔÓȭ ×ÅÁÌÔÈ ÔÏ ÂÅ ÔÒÁÎÓÆÅÒÒÅÄ ÎÏ× ÁÎÄ ÐÅÒÈÁÐÓ ÉÎ ÆÕÔÕÒÅ ÙÅÁÒÓȩ

ÅWhat impact on title to assets from current ownership to impact of trust?

ÅContractual arrangement affecting assets in trust, e.g. lease from trust owned real estate LLC to family 
operating company in another trust or retained, etc.
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SLAT ɀ How Many Variants of a SLAT Like Trust 
Are There?

Å)Æ ÙÏÕ ÄÏÎȭÔ ÌÉËÅ ÔÏ ÄÒÁÆÔ 3,!4Ó ÂÅÃÁÕÓÅ ÏÆ ÄÉÖÏÒÃÅ ÒÉÓË ÏÒ ÒÅÃÉÐÒÏÃÁÌ ÔÒÕÓÔ ÄÏÃÔÒÉÎÅ 
risk can you specify which particular type of SLAT -ÌÉËÅ ÔÒÕÓÔ ÙÏÕ ÄÏÎȭÔ ÌÉËÅȩ

Å4 trust types (SLAT, DAPT, Hybrid DAPT, SPAT)

ÅAssume 12 possible variables, (tax reimbursement  provision, loan provision, 5/5 power, 
power to add a charitable beneficiary, etc.) each with 2 choices (yes/no)

ÅStep 1 ɂ Variations per trust type

Å%ÁÃÈ ÖÁÒÉÁÂÌÅ ÉÓ ÂÉÎÁÒÙ ᴼ

Å2^12=4,096" variations per trust"

ÅStep 2 ɂ Multiply by 4 trust types

Å4096×4=16,384

ÅThus, you can create 16,384 distinct trust designs.

ÅWhich of those variants are commentators saying is problematic when it is suggested not 
to do SLATs?
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SLAT for Mass Affluent Clients (not Just Those over 
$40M)

ÅExample: Jane and John Smith are both physicians and worried about malpractice 
claims. They are in their early 40s, have a couple of young children and $2 million of 
non-retirement savings. Their estate will likely grow in coming decades as their 
professional careers grow and mature. They have inadequate life insurance to 
protect themselves or their children. The term coverage they have is owned by them 
personally. 

ÅThe couple has no concerns about estate taxes now but acknowledges that their 
estate might grow so that in decades from now that might be an issue. They 
understand the uncertainty of the political system and that in some future election 
the estate tax may be reinstated and/or made much harsher (e.g., a $3.5M 
exemption). Because that is so far into the future, they are not keen on spending 
much money on tax planning for that future risk.

Å*ÁÎÅȭÓ ÍÏÔÈÅÒ ÉÓ ÉÎ ÈÅÒ ωπÓ ÁÎÄ ÎÏÔ ÄÏÉÎÇ ×ÅÌÌȢ 4ÈÅÙ ÈÅÌÐ ÈÅÒ ÏÕÔ ÆÉÎÁÎÃÉÁÌÌÙ ÓÅÎÄÉÎÇ 
a check every month.
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SLAT for Mass Affluent Clients Example Continued

ÅUnder your guidance Jane and John create two non-reciprocal SLAT-like trusts.

ÅThe trusts are created in their home state to save money as compared to using a better 
DAPT state for asset protection purposes. But because of their significant worries over 
ÍÁÌÐÒÁÃÔÉÃÅ ÒÉÓËÓ ÉÎ ÔÈÅ ÎÅØÔ ÆÅ× ÙÅÁÒÓ ÁÓ ÔÈÅÉÒ ÉÎÃÏÍÅÓ ÇÒÏ× *ÁÎÅȭÓ ÔÒÕÓÔ ×ÉÌÌ ÂÅ ÍÏÖÅÄ 
ÔÏ .ÅÖÁÄÁ ÁÎÄ *ÏÈÎȭÓ ÔÏ !ÌÁÓËÁȢ

ÅTheir uncle is named trust protector and give the right to move each trust to a new state, 
change the governing law for each trust and appoint a new trustee. 

Å3ÉÎÃÅ Á ÐÒÉÍÁÒÙ ÇÏÁÌ ÏÆ ÔÈÅ 3ÍÉÔÈȭÓ ÉÓ ÔÏ ÈÁÖÅ ÓÕÆÆÉÃÉÅÎÔ ÁÓÓÅÔÓ ÉÎ ÒÅÔÉÒÅÍÅÎÔ many ways 
to access funds in the trust are created. The trusts include loan provisions, tax 
reimbursement clauses, the ability to appoint charitable beneficiaries and other means of 
ÁÃÃÅÓÓ ÓÉÎÃÅ ÔÈÅ 3ÍÉÔÈȭÓ ÍÁÙ ÎÅÅÄ ÁÃÃÅÓÓ ÔÏ ÔÒÕÓÔ ÁÓÓÅÔÓ ÉÎ ÔÈÅÉÒ ÒÅÔÉÒÅÍÅÎÔȢ *ÁÎÅȭÓ ÔÒÕÓÔ 
ÈÁÓ Á ÈÙÂÒÉÄ $!04 ÐÒÏÖÉÓÉÏÎ ÁÎÄ *ÏÈÎȭÓ Á 30!4 ÐÒÏÖÉÓÉÏÎȢ  4ÈÏÓÅ ÁÄÄÉÔÉÏÎÁÌ ÍÅÁÎÓ ÏÆ 
access, especially to address the risk of premature death, are greatly appreciated by the 
Smiths. They understand that these provisions cannot be used until the trusts are moved 
to better jurisdictions.

46



SLAT for Mass Affluent Clients Example Continued

Å*ÁÎÅȭÓ ÍÏÔÈÅÒ ÉÓ ÇÉÖÅÎ Á ÇÅÎÅÒÁÌ ÐÏ×ÅÒ ÏÆ ÁÐÐÏÉÎÔÍÅÎÔ ÏÖÅÒ ÅÁÃÈ ÔÒÕÓÔȢ /Î ÈÅÒ ÐÁÓÓÉÎÇ 
ÔÈÅ ÉÎÖÅÓÔÍÅÎÔ ÁÓÓÅÔÓ ÙÏÕ ÈÁÖÅ ÈÅÌÐÅÄ ÔÈÅÍ ÇÒÏ× ×ÉÌÌ ÂÅ ÉÎÃÌÕÄÅÄ ÉÎ ÈÅÒ ÍÏÔÈÅÒȭÓ ÅÓÔÁÔÅ 
and get a basis step up. That will eliminate all capital gains on their entire non-qualified 
plan investment portfolio. 

Å4ÈÅ ÃÌÉÅÎÔȭÓ ÆÉÎÁÎÃÉÁÌ ÁÄÖÉÓÅÒ ÐÒÏÖÉÄÅÓ ÆÉÎÁÎÃÉÁÌ ÆÏÒÅÃÁÓÔÓȟ ÁÎÄ ÉÎÓÕÒÁÎÃÅ ÁÎÁÌÙÓÉÓ ÁÎÄ ÁÌÌ 
the review necessary to support the plan.

ÅEach SLAT includes a separate insurance trustee ɉ*ÁÎÅȭÓ ÃÏÕÓÉÎ ÉÎ ÈÅÒ 3,!4ȟ ÁÎÄ *ÏÈÎȭÓ 
nephew in his) and insurance provisions. Each trust buys life insurance to create the plan 
that you determine protects all of their interests. 

ÅThe financial adviser reviews and helps each of Jane and John obtain more appropriate 
disability coverage then the meager policies provided at their practices.

ÅJane gifts $500,000 to her SLAT. John gifts $650,000 to his SLAT. They will each make gifts 
in each future year as their income rises and you help document that they can afford to 
do so.
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SLAT for Mass Affluent Clients Example Continued

ÅJane and John now have a valuable asset protection plan that will grow as their wealth 
grows. Even though their estate tax concerns were at best lukewarm they appreciate that 
the wealth growing in their SLATs will be protected from estate taxation if they can grow 
their estates to that point (and recognizing the risks of unknown future tax law changes).

ÅJane and John needed insurance trusts and a more robust life insurance plan and now 
they have that. But unlike their family and colleagues that complain about the complexity 
ÁÎÄ ÈÁÓÓÌÅ ÏÆ ÁÎÎÕÁÌ ÇÉÆÔÓ ÁÎÄ ÔÈÏÓÅ Ȱ#ÒÕÍÍÅÙȱ ÐÏ×ÅÒÓȟ *ÁÎÅ ÁÎÄ *ÏÈÎ ×ÉÌÌ ÎÅÖÅÒ ÈÁÖÅ ÔÏ 
worry about annual hassles to fund their insurance trust as there is plenty of money in 
their SLATs. 

ÅJane and John had discussed setting up trusts for their children after they completed 
ÆÕÎÄÉÎÇ υςω ÐÌÁÎÓȢ .Ï× ÔÈÅÙ ÄÏÎȭÔ ÈÁÖÅ ÔÏ ÄÏ ÔÈÁÔȢ

ÅThe income tax savings ÏÎ *ÁÎÅȭÓ ÍÏÔÈÅÒȭÓ ÐÁÓÓÉÎÇ ×ÉÌÌ ÂÅ ÓÉÇÎÉÆÉÃÁÎÔ ÁÎÄ ÐÁÙ ÆÏÒ ÔÈÅ 
plan many times over.
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Ethical Obligations to Present and Explain 
Planning Options to Clients

ÅSLAT-like trusts and ancillary planning is so broad and so varied that to make 
ÓÔÁÔÅÍÅÎÔÓ ÁÂÏÕÔ ÔÈÅ ÒÉÓËÓ ÏÆ Á Ȱ3,!4ȱ ÏÒ ÔÈÁÔ Á Ȱ3,!4ȱ ÓÈÏÕÌÄ ÇÅÎÅÒÁÌÌÙ ÂÅ 
ÁÖÏÉÄÅÄȟ ÏÒ ÔÈÁÔ Á Ȱ3,!4ȱ ÉÓ ÏÎÌÙ ÇÅÎÅÒÁÌÌÙ ÁÐÐÒÏÐÒÉÁÔÅ ÆÏÒ Á ÎÁÒÒÏ× ×ÅÁÌÔÈ ÂÁÎÄ 
ÄÏÅÓÎȭÔ ÍÁËÅ ÓÅÎÓÅ ÁÓ ÖÁÒÉÁÔÉÏÎÓ ÏÆ Á 3,!4 ÁÎÄ 3,!4-like technicians and the 
variability of the structure, terms and application are so broad.
ÅABA Model Rules of Professional Conduct, Rule 1.4(b) ÓÔÁÔÅÓȡ Ȱ! ÌÁ×ÙÅÒ ÓÈÁÌÌ ÅØÐÌÁÉÎ Á 

matter to the extent reasonably necessary to permit the client to make informed 
decisions ÒÅÇÁÒÄÉÎÇ ÔÈÅ ÒÅÐÒÅÓÅÎÔÁÔÉÏÎȢȱ ɍÁÍÅÒÉÃÁÎÂÁÒȢÏÒÇɎ
ÅDoes this create a professional obligation to present the client with all legally viable 

options , explain the consequences, risks, tradeoffs, and alternatives, and ensure the 
client has enough clarity to choose among those options based on their own goals? Can 
you ethically exclude SLAT-like planning from your discussion?
ÅBased on an analysis of recent high-profile estate planning malpractice cases , 

presenting a client with options and enabling the client to choose which options for 
planning they wish to pursue is protective of the adviser.
Å)ÓÎȭÔ ÉÔ ÂÅÓÔ ÔÏ ÇÉÖÅ ÔÈÅ ÃÌÉÅÎÔ ÏÐÔÉÏÎÓȟ ÅØÐÌÁÉÎ ÔÈÅ ÒÉÓËÓ ÁÂÏÕÔ ÕÓÉÎÇ 3,!4Ó ÁÎÄ ÔÈÅ 

potential impact of divorce, but also explain the benefits, and permit the client to make 
an informed decision?
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SLAT Divorce Planning Options

ÅSpouse/beneficiary loses that status upon divorce. This could be a dangerous option. 
Cutting a spouse out may eliminate grantor trust tax issues but will the post-divorce 
couple have sufficient assets to survive post-divorce?

ÅSplit the trust into two SLATs on divorce: ½ into a new SLAT that is identical to the 
existing SLAT and the second half into a new SLAT that has a floating spouse clause 
so that the donor/settlor spouse may have if they remarry a new opportunity for 
indirect access.

ÅUse a hybrid DAPT, SPAT or DAPT structure so that the donor/settlor spouse can 
gain access to the trust if necessary to negotiate divorce arrangements. 

ÅContrast these other options with the automatic removal of the spouse on divorce. 
Which approach provides the access the clients need now and post-divorce?

ÅSome clients may reasonably assess that they are more concerned about estate tax, 
asset protection or other SLAT-like plan benefits then they are about divorce risk.  
Some clients may weigh the tax and asset protection risks and complexity of DAPT, 
hybrid -DAPT, SPAT uncertainties as greater than the risks of divorce.
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SLAT Divorce Practice Considerations

ÅPractitioners might consider adapting some variation of the following practices in the representing 
spouses pursuing any planning, including SLATs:

ÅTry to communicate key consequences and warnings in writing. Clients are unlikely to remember, 
or may develop selective memory, if a future issue arises.

ÅRemember, this is not only about SLATs. If clients retitle asset ownership that may have an adverse 
consequence if a future divorce occurs. The most common and basic planning can have material and 
negative impact. This is not only about SLATs.

ÅInclude provisions about conflicts that are inherent in representing spouses in your retainer 
agreement.

ÅExplicitly address in your retainer agreement whether you must disclose confidences from one 
spouse to the other spouse or whether you cannot do so. Be clear as to whatever policy you have 
and be sure everyone is aware of it.

ÅState in your retainer agreement that if one spouse only attends the meeting that they agree to 
inform the other spouse of what was discussed, and that the other spouse agrees to this. Be certain 
to address all communications to both spouses if both are represented.

ÅRemind clients in communications of issues, considerations and options. Let the client make the 
final decision as to whether the estate tax, asset protection or other benefits of a SLAT-like plan 
outweigh the risk of divorce. Guide the client to make the decision. Only the client can weigh how 
they view the different risks. 
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SLAT Divorce Practice Considerations

ÅIf non-reciprocal SLAT-like trusts are used identify many of the key differences in a 
letter or memo in addition to the draft trusts containing these clauses. That should 
reinforce the reality that there are material economic consequences to provisions 
drafted to address tax issues, e.g., the reciprocal trust doctrine. 

Å(ÁÖÅ ÔÈÅ ÃÌÉÅÎÔȭÓ ÆÉÎÁÎÃÉÁÌ ÁÄÖÉÓÅÒ ÐÒÅÐÁÒÅ ÐÒÏÊÅÃÔÉÏÎÓ ÁÎÄ ÒÅÖÉÅ× ÂÏÔÈ ÉÎÖÅÓÔÍÅÎÔ 
ÁÎÄ ÉÎÓÕÒÁÎÃÅ ÐÌÁÎÎÉÎÇ ÔÏ ÄÅÔÅÒÍÉÎÅ ×ÈÉÃÈ ÏÆ ÔÈÅ ÆÉÎÁÎÃÉÁÌ ȰÇÁÐÓȱ ÃÒÅÁÔÅÄ ÂÙ ÔÈÅ 
SLAT-like plan can be addressed in those manners. Having a second adviser on the 
planning team independently meet with the clients and explain these considerations 
is helpful for the clients to understand these matters and may be protective of the 
estate planner since another independent adviser confirming that the client 
understood the economic consequences and considered investment and insurance 
options that may address some of those gaps will be helpful.

ÅOffer the client DAPT, hybrid DAPT and SPAT variations or splitting a SLAT into two 
trusts one with a floating spouse clause and one with the same spouse continuing. 
There are options. Let the client choose.
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Is The Over-
Controlling 
Husband The 
Achilles Heel of  
SLAT Planning?
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United States V. Estate Of Grace 395 U.S. 316 (1969)

ÅEstate of Grace is the seminal case on the reciprocal trust doctrine. But consider the 
control the husband exercised that called the plan into question:

ÅȰ$ÅÃÅÄÅÎÔ ɍhusband]retained effective control over the family's business affairs, 
including the property transferred to his wife. She took no interest and no part in 
business affairs and relied upon her husband's judgment. Whenever some formal action 
was required regarding property in her name, decedent would have the appropriate 
instrument prepared and she would execute itȢȱ

ÅȰ4ÈÅ trust instruments were prepared by one of decedent's employees in accordance 
with a plan devised by decedent to create additional trusts before the advent of a new gift 
tax expected to be enacted the next year. Decedent selected the properties to be included 
in each trustȢȱ

ÅȰ'ÒÁÃÅȟ ÁÃÔÉÎÇ ÉÎ ÁÃÃÏÒÄÁÎÃÅ ×ÉÔÈ ÔÈÉÓ ÐÌÁÎȟ executed her trust instrument at decedent's 
requestȢȱ

ÅȰ)ÎÄÅÅÄȟ ÔÈÅÙ ×ÅÒÅ ÐÁÒÔ ÏÆ Á ÓÉÎÇÌÅ ÔÒÁÎÓÁÃÔÉÏÎ designed and carried out by decedentȢȱ
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Smaldino v. Commissioner, T.C. Memo 2021-127 
(Nov. 10, 2021)

ÅThe Smaldino Court recharacterized a purported transfer from husband to wife and 
then wife to trust as a direct gift from husband to the trust because of the excessive 
control the husband maintained.

ÅȰ-ÒÓȢ 3ÍÁÌÄÉÎÏ ÔÅÓÔÉÆÉÅÄ ÔÈÁÔ ÂÅÆÏÒÅ ÔÈÅ ÐÕÒÐÏÒÔÅÄ ÔÒÁÎÓÆÅÒ ÉÎ ÑÕÅÓÔÉÏÎ ÓÈÅ ÈÁÄ 
ÁÌÒÅÁÄÙ ÍÁÄÅ ȰÁ ÃÏÍÍÉÔÍÅÎÔȟ ÐÒÏÍÉÓÅȱ ÔÏ ÈÅÒ ÈÕÓÂÁÎÄ ÁÎÄ ÆÁÍÉÌÙ ÔÈÁÔ ÓÈÅ ×ÏÕÌÄ 
ÔÒÁÎÓÆÅÒ ÔÈÅ ,,# ÕÎÉÔÓ ÔÏ ÔÈÅ $ÙÎÁÓÔÙ 4ÒÕÓÔȢȱ 

ÅȰȣÁÓ Á ÐÒÁÃÔÉÃÁÌ ÍÁÔÔÅÒ there was never a time when Mrs. Smaldino would have 
been able to effectively exercise any ownership rights with respect to any LLC 
membership interests. Moreover, for the reasons previously discussed, we do not 
ÂÅÌÉÅÖÅ ÔÈÁÔ ÐÅÔÉÔÉÏÎÅÒ ÅÖÅÒ ÉÎÔÅÎÄÅÄ ÆÏÒ ÈÅÒ ÔÏ ÄÏ ÓÏȢȱ

56


