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Creditors’ Rights Against Limited Partnership
Interests in General

Ask any practitioner what remedies are available to a
creditor against a debtor’s interest in a limited partnership
and that practitioner will undoubtedly say that a “charg-
ing order” (which allows a creditor to receive any profits
or other money payable to the debtor partner directly

from the partnership) is the exclusive remedy against the
debtor’s limited partnership interest. This certainty about
remedies is likely because of the wording of Section 703 of
the Revised Uniform Limited Partnership Act (1976) as
amended in 1985 (the “1976 Act”), which says the following:

§ 703 Rights of Creditor

On application to a court of competent jurisdiction by
any judgment creditor of a partner, the court may
charge the partnership interest of the partner with
payment of the unsatisfied amount of the judgment
with interest. To the extent so charged, the judgment
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debtor’s partnership interest. By
explicitly stating that a court may fore-
close upon a partnership interest that
is subject to a charging order, the 2001
Act allows no room for an argument
that a charging order is an exclusive
remedy against a partnership interest.
Thus, from an asset protection per-
spective, the 2001 Act is considerably
less protective of a partner’s partner-
ship interest than the 1976 Act.

The Most- and
Least-Protective States

Forty-eight states and the District of
Columbia have enacted the 1976 Act
in some form. Nine of those states
have altered Section 703 to provide
either more or less protection to a
debtor’s partnership interest. In 2000,
Delaware rewrote its version of
Section 703 to be substantially similar
to the 2001 Act’s Section 703, and
Nevada followed suit in 2001. Hawaii
repealed its version of the 1976 Act
entirely on June 26, 2003, and replaced
it with the 2001 Act, to be effective
July 1, 2004.

The table on pages 60 and 61 com-
pares the states’ and D.C.’s various
versions of Section 703.  In short,
Alaska, Arizona, Oklahoma, and
Texas have the most protective
statutes, but California, Delaware,
Georgia, Nevada, Wisconsin, and now
Hawaii have the least protective part-
nership laws.

The Charging Order May Not
Be the Exclusive Remedy

in Every State
As stated above, many practitioners
believe that under the 1976 Act the
charging order is the exclusive remedy
for a judgment creditor to satisfy a
debt out of a judgment debtor’s part-
nership interest. This is, in fact, the
majority view, despite the fact that the
state statutes of all but a few states fail
to specifically limit the remedy to a
charging order. But the majority view
may not be correct in all states that
have adopted the Act. See, e.g., In re
Allen, 228 B.R. 115 (Bankr. W.D. Pa.,
1998) (interpreting Pennsylvania’s
RULPA provision in light of other
remedies available to judgment credi-

tors under Pa. R. Civ. P. 3108(a)(3)).
Without explicitly limiting a creditor’s
remedy to a charging order, Section
703’s language stating that a court
“may” charge the partner’s interest
could arguably allow the imposition
of other remedies normally available
to a judgment creditor under other
provisions of state law. Although an
analysis of whether jurisdictions that
have adopted the 1976 Act provide
additional remedies to judgment cred-
itors is outside the scope of this article,
it is worth saying that the civil laws of
most jurisdictions allow for foreclo-
sure of a creditor’s lien if the lien is
not otherwise satisfied. See, e.g., TEX.
CIV. PRAC. & REM. CODE § 31.002. For
this reason, practitioners should be
wary of advising clients that the
charging order is the exclusive remedy
of a creditor against a partnership
interest without first researching this
fact themselves. In addition, practi-
tioners should consider carefully
whether a partnership is the most
effective protection vehicle for their
clients, and, if a partnership is the
desired vehicle, they should further
determine which jurisdiction provides
the best forum for the resolution of
creditor disputes.

Case Study: How Texas’s Statute
Compares to the Other Debtor-

Protective States
Texas is generally an attractive juris-
diction for partnerships because it has
no state income tax, Texas partner-
ships are not currently subject to a
franchise tax, and a charging order is
the sole remedy available against a
partnership interest. But two threats to
Texas’s position as a leading jurisdic-
tion for attracting partnerships exist.

The first threat is the possibility
that the Texas legislature will review
the new Uniform Limited Partnership
Act and adopt the new Section 703 of
the 2001 Act. If it does, then Texas will
fall into the category of the least-pro-
tective states.

The second threat is that recent
amendments to the Limited
Partnership Acts in other jurisdictions
are more clearly drafted than Texas’s
statute and thus arguably provide
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creditor has only the rights of an
assignee of the partnership inter-
est. This [Act] does not deprive
any partner of the benefit of any
exemption laws applicable to his
[or her] partnership interest.

Although the 1976 Act says only that a
court “may” charge the partnership
interest with the payment of a judg-
ment, some courts have interpreted
this section to mean that a charging
order is the exclusive remedy against
a partnership interest. See, e.g., 91st
Street Joint Venture v. Goldstein, 691
A.2d 272 (Md. Ct. Spec. App. 1997); In
re Pischke, 11 B.R. 913 (Bankr. E.D. Va.
1981); Myrick v. Second National Bank of
Clearwater, 335 So. 2d 343 (Fla. Dist. Ct.
App. 1976).

From the creditor’s perspective, a
charging order is an unattractive rem-
edy because the creditor will receive
nothing if there are no distributions to
the debtor partner. A more attractive
remedy is available to creditors, how-
ever, under the civil statutes of most
states. This remedy is “foreclosure”
upon the interest that is subject to the
charging order. A charging order dif-
fers from a foreclosure: a foreclosure is
permanent, but a charging order is in
place only long enough to pay off the
debt. A further difference is that the
purchaser at a foreclosure enjoys the
right to a proportionate share of the
partnership’s assets upon dissolu-
tion—increasing the creditor’s chances
of having the debt satisfied out of the
partnership interest.

Changes to Creditors’ Rights in
the Uniform Limited Partnership

Act of 2001

Section 703 of the 1976 Act is currently
subject to amendment by Section 703
of the new Uniform Limited
Partnership Act (2001) (the “2001
Act”). Section 703 of the 2001 Act pro-
vides for creditors’ remedies against a
debtor’s partnership interest. For com-
parison purposes, the full text of both
sections is provided on page 59.

The most significant change that
the 2001 Act makes to Section 703 is
that, unlike the 1976 Act, it explicitly
allows foreclosure upon a judgment
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Creditors’ Remedies Against a Debtor’s Partnership Interest
Under the 1976 Act and the 2001 Act

more protection against judgment
creditors than does the Texas statute.
These changes could draw business
away from Texas and toward these
other states. An analysis of the Texas
statute will illustrate this point.

Texas’s version of the 1976 Act’s
Section 703, in what appears to be an
internal inconsistency in the statute,
provides that the charging order is a
creditor’s exclusive remedy, yet it
states that a charged partnership inter-
est may be redeemed before a foreclo-
sure occurs. TEX. REV. CIV. STAT. ANN.
art. 6132a-1, § 7.03. It is difficult not to
question why the Texas legislature
allowed for redemption of a partner-
ship interest before a foreclosure when
the statute explicitly states that the
charging order is the exclusive reme-
dy. It is helpful to remember, however,
that the Texas statute is one of the first
to deviate from the language of the
1976 Act by providing more protection
to partnership interests. Notice that,
on pages 60 and 61, the jurisdictions
that make the charging order the
exclusive remedy adopted this lan-
guage fairly recently (Alaska, 2000;
Arizona, 1997; Oklahoma, 1998), but
Texas adopted this language when it
adopted the Act in 1987. The Texas
drafters were faced with a provision
in the Texas Civil Practice and
Remedies Code that allows a court to
“otherwise” apply a judgment
debtor’s property to the satisfaction of
the judgment. TEX. CIV. PRAC. & REM.
CODE § 31.002. This broad language
would typically allow foreclosure as a
remedy. As pioneers into a relatively
unexplored area at the time, it could
be that the drafters envisioned a case
in which a creditor, despite the provi-
sion that the charging order is the
exclusive remedy, would be able to
win an argument that foreclosure is
still available against a partnership
interest under the Civil Practice and
Remedies Code—in which case, the
legislators wanted to allow the part-
nership to redeem the charged inter-
est. But when compared to the
statutes of the other debtor-protective
states, Texas’s belt-and-suspenders
approach becomes apparently
creditor-friendly.

For instance, Arizona and
Oklahoma have amended their
statutes to clearly state that a charging
order is a judgment creditor’s sole
remedy against a debtor’s partnership
interest. Unlike Texas’s statute, neither
of these states’ statutes mentions a
foreclosure, which weakens a credi-
tor’s argument that foreclosure is still
available under other provisions of
law. And Alaska made an even clearer
statement in its version of Section 703
by further stating that a court may not
order a foreclosure against a partner’s

partnership interest. This straightfor-
ward statute certainly pushes Alaska
ahead of Texas in attracting the forma-
tion of partnerships.

In sum, practitioners in any state
who are interested in the protective
nature of partnerships should petition
their respective legislatures not to
adopt the 2001 Act and to further
reword the current statute to be simi-
lar to Alaska’s to make it absolutely
clear that a charging order is the
exclusive remedy against a debtor’s
interest in a limited partnership. �
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* Statutes designated as the “same” as the 1976 Act are either
identical to the Uniform Act’s § 703 or have nonsubstantive varia-
tions to that section.

Variations of § 703 in States That Have Adopted the Revised Uniform Limited
Partnership Act (1976) as Amended in 1985
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Variations of § 703 in States That Have Adopted the Revised Uniform Limited
Partnership Act (1976) as Amended in 1985

Advent Oil & Gas 14 1-720-939-1414
www.oil@att.net

Attorneys For Family-Held Ent. 24 www.afhe.com

Bessemer 27 www.bessemer.com

Blake & Blake 48 1-800-525-7722
www.blakeandblake.com/txag

Core Funding Group, LP 6 1-800-836-0479

Fast Tax Trust Service 7 www.fasttax.com

International Genealogical 29 1-800-663-2255
Search www.heirsearch.com

Land America Financial Group BC 1-800-446-7086
www.landam.com

LexisNexis IFC 1-877-810-5324
www.lexisnexis.com/tax

Oil and Gas Investments, LLC 28 1-303-650-6414

Community Foundation IBC www.communityfoundations.net

The Wall Street Brokers 54 www.wallstreetbrokers.com

Valerie Greenberg 56 1-248-548-1086

AD Index
Probate & Property Improvements
We have made two major improvements to
Probate & Property online:

• One-stop searching—We have
improved our search engine to allow
you to search all articles at once.
Previously, users had to conduct sepa-
rate searches on our public articles and
our members-only articles. Now you
will see all the results on one page, and
the articles that are available only to
RPPT members marked accordingly. 

• Topic Index—Browse Probate &
Property by subject or author online!
We have used indices from past years
to create a clickable index that you can
use to find the article you want.  

See both features at
www.abanet.org/rppt—click “Publications”
on the right, then click “Probate & Property”
from the dropdown menu. �


